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The Honorable Mark DeSaulnier, Chair

Senate Budget and Fiscal Review Subcommittee No. 3
State Capitol

Sacramento, California 95814

Dear Senator DeSaulnier:

The State Auditor’s Office presents this special report for the Senate Budget and Fiscal Review
Subcommittee No. 3—Health and Human Services. The report summarizes the audits and
investigations we issued during the previous two years that are within this subcommittee’s
purview. Additionally, the report includes the major findings and recommendations, along with
the corrective actions auditees reportedly have taken to implement our recommendations. To
facilitate the use of the report, we have included a table that summarizes the status of each
agency’s implementation efforts based on its most recent response.

This information is also available in a special report that is organized by policy areas that
generally correspond to the Assembly and Senate standing committees. This special policy
area report includes a table that identifies monetary values that auditees could realize if they
implemented our recommendations, and is available on our Web site at www.bsa.ca.gov. Finally,
we notify auditees of the release of these special reports.

Our audit efforts bring the greatest returns when the auditee acts upon our findings and
recommendations. Thisreportis one vehicle to ensure that the State’s policy makers and managers
are aware of the status of corrective action agencies and departments report they have taken.
Further, we believe the State’s budget process is a good opportunity for the Legislature to explore
these issues and, to the extent necessary, reinforce the need for corrective action.

Respectfully submitted,

Eloire, /1. Horole

ELAINE M. HOWLE, CPA
State Auditor
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Introduction

This report summarizes the major findings and recommendations from audit and investigative reports
we issued from January 2009 through December 2010, that relate to agencies and departments under
the purview of the Senate Budget and Fiscal Review Subcommittee No. 3—Health and Human Services.
The purpose of this report is to identify what actions, if any, these auditees have taken in response to our
findings and recommendations. We have placed this symbol @ in the margin of the auditee action to
identify areas of concern or issues that we believe an auditee has not adequately addressed.

For this report, we have relied upon periodic written responses prepared by auditees to determine
whether corrective action has been taken. The State Auditor’s Office (office) policy requests that the
auditee provide a written response to the audit findings and recommendations before the audit report

is initially issued publicly. As a follow-up, state law requires the auditee to respond at least three times
subsequently: at 60 days, six months, and one year after the public release of the audit report. However,
we may request an auditee to provide a response beyond one year or we may initiate a follow-up audit if
deemed necessary.

We report all instances of substantiated improper governmental activities resulting from our
investigative activities to the cognizant state department for corrective action. These departments are
required to report the status of their corrective actions every 30 days until all such actions are complete.

Unless otherwise noted, we have not performed any type of review or validation of the corrective actions
reported by the auditees. All corrective actions noted in this report were based on responses received
by our office as of January 2011. The table below summarizes the number of recommendations along
with the status of each agency’s implementation efforts based on its most recent response related to
audit reports the office issued from January 2009 through December 2010. Because an audit report and
subsequent recommendations may cross over several departments, they may be accounted for on this
table more than one time. For instance, the state overtime costs report, 2009-608, is reflected under the
Department of Developmental Services and the Department of Mental Health.

Table
Recommendation Status Summary

FOLLOW-UP RESPONSE STATUS OF RECOMMENDATION
NO
INITIAL FULLY PARTIALLY ACTION PAGE
RESPONSE 60-DAY SIX-MONTH ONE-YEAR IMPLEMENTED IMPLEMENTED PENDING TAKEN NUMBERS

Community Services and Development, Department of

Weatherization Program/Recovery Act Funds
Letter Report 2009-119.2

Developmental Services, Department of

State Overtime Costs Report 2009-608

Regional Centers Report 2009-118 [

Health Care Services, Department of

Information Technology Contracting
Report 2009-103

Medi-Cal Treatment Authorizations
Report 2009-112

Mental Health, Department of

State Overtime Costs Report 2009-608

continued on next page...
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FOLLOW-UP RESPONSE STATUS OF RECOMMENDATION

NO
INITIAL FULLY PARTIALLY ACTION  PAGE
RESPONSE 60-DAY SIX-MONTH ONE-YEAR IMPLEMENTED IMPLEMENTED PENDING TAKEN NUMBERS

Public Health, Department of

Information Technology Contracting
Report 2009-103

Every Woman Counts Program
Report 2010-103R

Dymally-Alatorre Bilingual Services Act
Report 2010-106

Citation Penalty Accounts
Report 2010-108

Social Services, Department of
Investigations Report 12009-1 [12007-0962]

CalWORKs and Food Stamps Programs
Report 2009-101
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Department of Community Services and Development

Delays by Federal and State Agencies Have Stalled the Weatherization Program and
Improvements Are Needed to Properly Administer Recovery Act Funds

LETTER REPORT NUMBER 2009-119.2, FEBRUARY 2010

Department of Community Services and Development’s response as of January 2011

The Joint Legislative Audit Committee requested that the Bureau of State Audits conduct a review

of California’s preparedness to receive and administer American Recovery and Reinvestment Act of
2009 (Recovery Act) funds. Using selection criteria contained in the audit request, we identified for
review the Department of Community Services and Development (Community Services) preparedness
to administer the Recovery Act funds provided by the U.S. Department of Energy (Energy) for its
Weatherization Assistance for Low-Income Persons (Weatherization) program and Recovery Act funds
awarded by the U.S. Department of Health and Human Services for its Community Services Block
Grant (Recovery Act Block Grant) program.

Finding #1: Community Services has not yet disbursed Recovery Act funds to weatherize homes.

According to Community Services, as of December 1, 2009, no homes had been weatherized using
Recovery Act funds even though by July 28, 2009, Energy had made available nearly $93 million of

the $186 million awarded to Community Services and the Legislature had appropriated the funds

for use. To gain access to the remaining $93 million awarded it, Community Services has until
September 30, 2010, to meet certain performance milestones issued by Energy. However, delays in
program implementation make it unlikely that Community Services will attain the performance
milestones. Start-up of the Weatherization program has been delayed because federal oversight
agencies and Community Services have not yet completed necessary tasks. For example, the

U.S. Department of Labor (Labor) did not provide prevailing wage determinations for weatherization
workers, as required by the Recovery Act, until September 3, 2009, and did not revise the wage rates
for some workers until December 2009. In addition, Community Services has not yet developed the
cost-effective measures to weatherize homes using the Recovery Act funds, has been slow in negotiating
agreements with service providers that cover grant terms such as cash management, and has not
developed procedures for monitoring the additional requirements service providers must comply with
when using Recovery Act funds.

Furthermore, increases in the average cost of weatherizing a home will likely reduce the estimated
number of eligible low-income persons Community Services can assist using Recovery Act funds.
According to Community Services, the main factor that has increased the estimated cost to weatherize
a home is the requirement that service providers pay workers the prevailing wage rates for the area
specified by the federal Davis-Bacon Act. According to Community Services, prior to the Recovery
Act contractors who provided weatherization assistance were exempt from paying prevailing wages
and would use funding from multiple federal programs. However, the requirements of the Recovery
Act to pay prevailing wages require contractors that use multiple funding sources to weatherize homes
to compensate all workers—those funded by other federal sources and by Recovery Act funds—at the
same prevailing wage rates. As a result, contractors may plan to perform Weatherization program
services using only Recovery Act funds, further limiting the number of homes to be weatherized and
increasing the average cost per home.

We recommended that to ensure it receives the remaining 50 percent of its $186 million award for
the Weatherization program, Community Services seek federal approval to amend its plan

for implementing the Weatherization program and seek an extension from Energy for fulfilling
the progress milestones. In addition, it should promptly develop and implement the necessary
standards for performing weatherization activities under the program and develop a plan for
monitoring subrecipients.
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Finally, we recommended that Community Services make any necessary adjustments in its state plan
to accurately reflect average costs per home for weatherization assistance and the estimated number of
homes to be weatherized under the program.

Community Services’ Action: Partial corrective action taken.

Community Services has executed contracts with weatherization service providers in the San Mateo,
Los Angeles Service Area A, San Francisco Bay Area, Alameda, and Alpine/El Dorado counties
service areas, and reports that contracts for all of its service areas are fully executed.

In addition, Community Services reported that it exceeded the September 30, 2010, production goal
of weatherizating 12,945 units needed to gain access to the remaining $93 million awarded to it by
Energy. Community Services reported that it weatherized 17,100 units by September 30, 2010, and
weatherized 20,444 units by December 7, 2010, about 108 percent of its November 30, 2010, target.

Through its efforts to monitor its contractors, Community Services has determined that

29 contractors met 100 percent of their production goals and will likely spend their funding
allocations by the end of the contract terms. However, Community Services also reported that
seven of their contractors will either not meet production goals or spend Weatherization funds at a
rate that assures all the funds will be spent by the end of their contracts. Two contractors assumed
responsibility for additional areas and performed adequately to receive second allocations for those
areas. Three contractors had not executed their contracts until June 2010 and were not included in
Community Services’ analysis.

Community Services reported that, based on the above performance information, it requested
and received approval from Energy on November 29, 2010, for the remaining Weatherization
funding. Community Services stated that it has released full or partial second-phase funding to
32 contractors, six contractors did not receive second-phase funding, and three contractors will
receive additional funding once they demonstrate improved performance. Community Services
stated that for territories that received partial or no funding, on December 31, 2010, it released a
request for application to secure new providers.

Community Services reported that standards for performing weatherization activities, the Energy
Audit Tool and Priority Measure List, were approved by Energy on October 4, 2010. Implementation
of the new priority measures required development of a training curriculum and energy audit
application processes. Community Services’ consultant is currently training service providers on

the application of the audit. The training is performed in three phases: (1) basic energy audit software
application, (2) audit process and data collection, and (3) proctored field work and evaluation.

Additionally, Community Services and its consultant will conduct webinars in January 2011 on the
new order of operations process and priority list application. Contract amendments incorporating
the new Priority Measure List and Energy Audit protocols were released on December 31, 2010,
and the standards will go into effect on February 1, 2011.

Community Services reported that it has implemented a guide for carrying out the monitoring and
inspection protocol set forth in the Energy-approved State Plan. Community Services stated its State
Plan for implementing the Weatherization program funded by the Recovery Act requires monitoring
consisting of third-party inspections, annual onsite visits, quarterly desk reviews, fiscal monitoring,
and visits as needed to respond to special issues. Community Services reported it has completed

six Energy Davis-Bacon onsite compliance visits since August 2010 for a total of 19 Davis-Bacon
compliance visits since the implementation of the Weatherization program funded by the

Recovery Act. In addition, 31 Energy onsite comprehensive monitoring visits were conducted since
August 2010 for a total of 38 comprehensive monitoring visits completed since the implementation
of the Weatherization program funded by the Recovery Act.
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Community Services also reported that as of September 30, 2010, its consultant, RHA, completed
932 quality assurance inspections at 34 agencies, representing 109 percent of the 853 targeted
inspections. During the months of October and November 2010, RHA completed an additional
160 inspections.

As directed by Energy, Community Services completed the Request for Proposal (RFP) process

to procure third-party inspection services to replace RHA, and selected ConSol as its new quality
assurance inspection contractor. ConSol’s services, covering clients in several western states, include
energy code compliance documentation, builder energy code training, and inspections. The ConSol
contract requires the Department of General Services” approval. RHA will continue to perform
inspections only until the new quality assurance contractor is fully trained and ready to assume this
duty, which is expected to occur no later than February 25, 2011.

Additionally, Community Services stated it has employed a retired housing inspector with extensive
experience in program and code compliance. The retired annuitant is tasked with developing internal
quality assurance oversight processes, assisting in the transition from RHA to ConSol, and training
Community Services’ staff in quality assurance oversight. Two additional retired annuitants began
working in Community Services” quality assurance unit on January 3, 2011.

According to Community Services, with Energy’s approval of the Energy Audit Tool and Priority
List, its training of providers, and implementation of the new protocols, Community Services
can collect the necessary data to update production and expenditure goals in the Weatherization
State Plan. The new protocols are expected to significantly increase average per unit costs, and
substantially decrease the production goal. With data from production experience under the
new protocols, Community Services will recalculate production goals and update the State

Plan accordingly. Community Services expects to submit a State Plan amendment to Energy by
March 31, 2011.

Finding #2: Community Services needs to improve its controls over cash management for the
Weatherization program.

Community Services’ cash management policy allows advances of Weatherization program funds

to subrecipients without obtaining the required authorization. Our review of Community Services’
records revealed that as of December 28, 2009, it had advanced about $966,000 in Weatherization
program funds to four subrecipients. Roughly $748,000 of the advance is still outstanding, and $99,000
has been outstanding for over 100 days. Federal regulations allow Community Services to provide
cash advances to subrecipients for its Weatherization program under certain conditions. For example,
Community Services and its subrecipients must follow procedures to ensure that the advances are
made as close as possible to the time the subrecipient organization actually makes disbursements for
direct program or project costs, as well as for allowable indirect costs.

Community Services’ policy allows a subrecipient to receive a cash advance of 25 percent of the total
grant award by providing a listing of the expenses that will be paid using the advance and certifying

it has no other source of funds available. Under Community Services’ current policy, subrecipients
are required to offset at least 30 percent of the cash advance against their expenditures within three
months and the remaining balance within six months. If less than 100 percent of the advance is offset
against expenditures within six months, Community Services will apply subsequent claimed expenses
toward the cash advance beginning in the seventh month following issuance of the advance until

the advance is fully extinguished. Because of the extended period allowed by its current policy for
liquidating advances, Community Services is not complying with the federal requirement to minimize
the amount of time between when the cash is advanced and when disbursement of funds takes place.
When we requested documentation that the federal government had given Community Services the
authority to provide a 25 percent cash advance for its Weatherization program, management referred
us to the regulations for a different grant program, the Community Services Block Grant, which is
overseen by a different federal agency, and it did not provide its authority to use those regulations for
the Weatherization program.
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Moreover, Community Services lacks proper separation of duties for drawdowns of Weatherization
program funds. According to the accounting supervisor, the accounting unit’s internal controls require
that duties be separated such that the person preparing claim schedules for the payment of invoices

is prevented from also performing the cash drawdown. However, our review determined that three of
12 disbursements we tested were included in claim schedules that were prepared by the same individual
who performed the drawdown. Failure to separate these duties heightens the risk that federal funds
could be drawn in an incorrect amount or used for unallowable purposes and remain undetected. The
accounting supervisor implemented a new policy after our testing was complete, and now all claim
schedules will be reviewed by management prior to the cash drawdown and submission to the State
Controller’s Office.

To comply with federal cash rules that govern the use of Weatherization program funds, we
recommended that Community Services ensure it has the authority to provide advances as outlined
in its current policy. In addition, Community Services should segregate the duties of preparing claim
schedules requesting payments from the duties of accessing Weatherization program funds.

Community Services’ Action: Corrective action taken.

Community Services stated that in consultation with Energy and according to its guidance, Community
Services has revised the advance payment provisions in its contracts to ensure compliance with federal
rules. Community Services reported the new advance payment provisions were included in contract
amendments released to all Weatherization program providers funded by the Recovery Act on
December 31, 2010.

Finding #3: Community Services needs to improve its procedures for monitoring Recovery Act Block
Grant subrecipients.

Community Services needs to follow its current monitoring practices for block grants not covered
under the Recovery Act, and it has not yet developed an adequate process for monitoring additional
requirements specific to the Recovery Act Block Grant to ensure that the funds are used only for
authorized purposes and that the potential for fraud, waste, and abuse is promptly mitigated. The
federal grant authorized by the Recovery Act requires that services be provided by September 30, 2010,
and that recipients be paid by December 29, 2010. We believe monitoring of Recovery Act Block Grant
funds to ensure the proper use of the funds should occur well before September 30, 2010, to allow
subrecipients sufficient time to take corrective action on any findings that may result. According to the
manager of program development and technical support for the block grant, if monitoring identifies
questionable program expenses after Recovery Act Block Grant funds are spent, Community Services
will take the appropriate steps to recover the unallowable expenses, but she did not specify the steps
that Community Services would take in such a situation. However, under the federal cost principles
applicable to the Recovery Act Block Grant, settlements resulting from violations of federal laws or
regulations are an unallowable use for block grant funds unless authorized by the awarding agency.

Community Services told us it plans to use existing procedures, with some modification, to monitor
the Recovery Act Block Grant funds. However, we reviewed its existing monitoring activities and
found Community Services does not always follow its monitoring procedures. Specifically, it does
not sufficiently track the resolution of findings it identifies during site visits and desk reviews. In
addition, while the Recovery Act money will more than double the existing level of $62 million

in block grant funding for a total of $151 million, Community Services is not prepared to address the
additional Recovery Act monitoring requirements. It has not yet developed a timeline for completing
its monitoring of Recovery Act Block Grant funds, identified the resources or designed a risk-based
approach needed to carry out its monitoring activities, or developed a monitoring guide for new
requirements. As a result, Community Services may not monitor a large number of subrecipients
until after Recovery Act Block Grant funds are already spent. Although the manager of program
development and technical support told us that audits and accounting could take steps to recover any
unallowable expenses, she did not explain what those steps would be.
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We recommended that to strengthen its abilities to monitor Recovery Act Block Grant subrecipients,
Community Services do the following:

« Finalize the monitoring guide that focuses on the specific requirements of the Recovery Act.

+ Create a timeline and develop a risk-based monitoring plan to ensure that subrecipients of block
grant funds authorized by the Recovery Act are monitored in time to allow them to correct any
findings and implement recommendations prior to the September 30, 2010, deadline for providing
block grant services.

« Follow its procedures to track the results of monitoring subrecipients that will allow management to
ensure findings of program noncompliance are promptly followed up by program staff and corrected
by subrecipients.

Community Services’ Action: Corrective action taken.

As recommended by the Bureau of State Audits, Community Services’ field staff used the new
Recovery Act Block Grant Monitoring tool for all onsite monitoring visits. As of December 15, 2010,
field staff completed all 43 scheduled onsite reviews. The Recovery Act Block Grant program ended
September 30, 2010, with the final close-out completed on December 29, 2010. The SharePoint
automated tracking system captures relevant monitoring data and provides the capability to generate
monthly status reports. According to Community Services, monthly status reports developed to-date
include the following:

+ Status of monitoring follow-up

+ Closed findings

» Status of open findings and recommendations

» Status of open Recovery Act findings and recommendations

+ Recovery Act Block Grant and Block Grant expenditure reporting activity

Finding #4: Community Services needs improvement in its cash management procedures for Recovery
Act Block Grant funds.

Federal cash management regulations allow for advance payments, but require that advances be timed
as close as administratively feasible to the actual cash disbursements by the subrecipients. Community
Services provides cash advances to its subrecipients if they can justify a financial hardship. However,
Community Services has not defined what constitutes a financial hardship in justifying a request for
an advance payment. Without defining financial hardship, Community Services cannot know when a
subrecipient that requests an advance payment has met that standard. Community Services provided
advances of Recovery Act Block Grant funds, totaling $3 million, to 56 service providers.

Further, Community Services did not require supervisory review of draws of federal cash to ensure that
federal funds were drawn in the correct amounts and from the correct grants. As a result, in April 2009
Community Services mistakenly drew $180,000 from the Low-Income Home Energy Assistance
Program grant that it should have drawn from the block grant.

To comply with federal cash management regulations that govern Recovery Act Block Grant funds,
we recommended Community Services define the financial hardship under which it will provide cash
advances to subrecipients. In addition, Community Services should implement procedures to ensure
that it accurately draws federal program funds from the correct grant.
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Community Services’ Action: Partial corrective action taken.

Community Services provided its amended contract agreement that does not contain a requirement
that subrecipients justify a financial hardship to receive an advance payment of Recovery Act

Block Grant funds. Rather, the contract agreement states that subrecipients will receive an

advance payment equal to 25 percent of their total contract amount, in accordance with California
Government Code section 12781(b).

According to Community Services, for its nine major accounting processes, staff has identified

51 procedures whose write-ups need to be updated or developed. As of December 31, 2010,

15 written desk procedures are close to being final, 15 procedures are about 50 percent completed,
and 21 have not been initiated. The Financial Services Unit will continue to develop and structure
the updated write-ups into a more formalized desk manual format that will include detailed
step-by-step instructions with examples. Written procedures are being developed in accordance with
all applicable federal and state requirements. The Financial Services Unit’s timeline to complete the
entire desk manual, including procedures for the drawdown of federal program funds is March 25, 2011.
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High Risk Update—State
Overtime Costs

A Variety of Factors Resulted in Significant Overtime
Costs at the Departments of Mental Health and
Developmental Services

REPORT NUMBER 2009-608, OCTOBER 2009

Responses from the Departments of Mental Health and Developmental
Services as of October 2010

California Government Code, Section 8546.5, authorizes the Bureau
of State Audits (bureau) to establish a process for identifying state
agencies or issues that are at high risk for potential waste, fraud, abuse,
and mismanagement or that have major challenges associated with
their economy, efficiency, or effectiveness.

This current report, which addresses the significant amount of
overtime compensation the State pays to its employees, is part of the
bureau’s continuing efforts to examine issues that will aid decision
malkers in finding areas of government that can be modified to help
improve efficiency and effectiveness.

We focused our initial review of overtime costs on five state entities:
the California Highway Patrol, the Department of Forestry and

Fire Protection (Cal Fire), the Department of Veterans Affairs, the
Department of Mental Health (Mental Health), and the Department
of Developmental Services (Developmental Services). From these
five entities, we further studied three—Cal Fire, Mental Health, and
Developmental Services—because each had numerous individuals in
one job classification code earning more than $150,000 in overtime
pay, which represented 50 percent of their total earnings during the
five fiscal-year period we chose for review. We eventually narrowed
our focus to two classifications of jobs—registered nurses-safety
classification (nurses) at Napa State Hospital and psychiatric technician
assistants at Sonoma Developmental Center—because employees

in these classifications at each of the facilities earned the majority of
overtime pay.

Finding #1: Employees working excessive amounts of overtime may
compromise health and safety.

The focus on voluntary rather than mandatory overtime at Mental
Health and Developmental Services, as required by their respective
bargaining unit agreements (agreements), has resulted in a relatively
small group of employees working many hours of overtime, while
other individuals are working little or no overtime. For example, in
fiscal year 2007—08, Mental Health’s Napa State Hospital (Napa)
paid $9.6 million in overtime wages to its 489 nurses. However,
$1.9 million—20 percent of its total overtime costs—was paid to
only 19 (4 percent) of these nurses. Similarly, in fiscal year 200708,
Developmental Services’ Sonoma Developmental Center (Sonoma)
paid $1.1 million—25 percent of the total overtime paid to

March 2011

Review Highlights. ..

Our review of the State’s overtime costs
revealed the following:

» Employees at five entities, excluding
the Department of Corrections
and Rehabilitation, were paid at
least $1.3 billion of the more than
$2.1billion in overtime pay during fiscal
years 2003—04 through 2007-08.

» Significant amounts of overtime were
paid to a relatively small number of
individuals in two job classifications
at the departments of Mental Health
(Mental Health) and Developmental
Services (Developmental Services).
For instance, in fiscal year 2007-08,
at Mental Health’s Napa State
Hospital (Napa), 19, or 4 percent,
of the 489 nurses in the registered
nurse— safety classification averaged
$78,000in regular pay and $99,000 in
overtime compensation.

» According to various studies, individuals
working excessive amounts of overtime
may compromise their own and their
patients’ or consumers’ health and safety.

» One reason for the significant amounts
of overtime at Napa and Developmental
Services’ Sonoma Developmental Center
(Sonomay) is fluctuations in staffing
ratios caused by the need to provide
certain patients or consumers with
one-on-one care.

continued on next page. ..
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» Pursuant to their respective bargaining
unit agreements (agreements), both
Mental Health and Developmental
Services allowed leave hours to be
counted as time worked in calculating
overtime. For instance, during our review
of overtime at Sonoma, we identified
one employee who was paid for 160 hours
of overtime in one month, even though
that same employee took 167 hours of
leave during that same month.

» State law was changed in February 2009
to no longer allow leave to be counted
in computing overtime for the two job
dlassifications we tested. However, this
same state law indicates that it may
be superseded by agreements ratified
subsequent to the law’s effective
date that once again could contain
provisions that allow employees’ leave
time to be counted as time worked in
computing overtime.

psychiatric technician assistants—to only 27 (6 percent) of its
430 psychiatric technician assistants. Sonoma’s psychiatric technician
assistants were the largest overtime earners at Developmental Services.

Some nurses at Napa and psychiatric technician assistants at
Sonoma work substantial amounts of overtime to meet internal
staffing requirements, even though the vacancy rates were relatively
low for these job classifications at the respective facilities in fiscal
year 2007-08. We reviewed the payroll records for 10 nurses at Napa
and 10 psychiatric technician assistants at Sonoma who earned
significant amounts of overtime pay in fiscal year 2007—08 and found
that these individuals worked an average of 36 hours of overtime each
week. These hours were usually in addition to the employee’s regular
40-hour workweek. In fact, we identified a nurse employed at Napa
who earned $733,000, or 66 percent of his total earnings, in overtime
during fiscal years 2003—04 through 2007-08. This amounts to about
51 overtime hours each week during the five-year period.

Based on our review, 38 nurses at Napa and 65 psychiatric technician
assistants at Sonoma worked, on average, at least 20 hours of overtime
each week during fiscal year 2007—08. At the same time, 451 nurses at
Napa (92 percent) and 365 psychiatric technician assistants at Sonoma
(85 percent) worked fewer than 20 hours of overtime each week, on
average. If the overtime had been distributed equally among all nurses
and psychiatric technician assistants, they would have worked only
six and eight hours of overtime per week on average, respectively. This
closely compares with the results of a 2004 National Sample Survey of
Registered Nurses conducted by the U.S. Department of Health and
Human Services that found that the typical full-time registered nurse
works an average of 7.5 hours of overtime each week.

Although nothing came to our attention indicating that the overtime at
Napa and Sonoma affected the quality of care provided to patients or
consumers, an August 2004 study published in Health Affairs entitled
“The Working Hours of Hospital Nurses and Patient Safety” suggested
that working substantial amounts of overtime could increase the risk of
medical errors. For example, the study found that when a nurse worked
a shift lasting more than 12.5 hours, the incidence of medical errors
tripled. The study also found that the risk of errors increased when

a nurse worked more than 40 or 50 hours in a week. Another study
published in the American Journal of Critical Care entitled “Effects of
Critical Care Nurses” Work Hours on Vigilance and Patients’ Safety
Issues” in 2006 indicated that these results could be applied to nurses
and to psychiatric technician assistants. This study also indicated that
experience in other industries suggests that accident rates increase
when employees work 12 hours or more in a day.

Finally, a 2004 study by the U.S. Department of Health and Human
Services, Centers for Disease Control and Prevention, National
Institute for Occupational Safety and Health, entitled “Overtime and
Extended Work Shifts: Recent Findings on Illnesses, Injuries, and
Health Behaviors” indicated that long hours also can increase the
health and safety risks to the employee. Specifically, the report cited
many studies in which overtime was associated with poorer perceived
general health, more illnesses, increased injury rates, and increased
mortality. Injuries and poor performance were particularly noted on
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long shifts and when employees worked 12-hour shifts combined with working more than 40 hours a
week. Thus, nurses and psychiatric technician assistants who work long shifts or more than 40 hours a
week could place patients or consumers—and the employees themselves—at greater health and safety
risk. Despite the increased risks associated with working long hours, our testing showed that during
December 2007 and January 2008, nine of the 10 Napa nurses we reviewed regularly worked 12 or more
hours in a day and on average worked more than 34 hours of overtime per week. Similarly, eight of the
10 psychiatric technician assistants we reviewed at Sonoma regularly worked 12 or more hours in a day
and on average worked more than 35 hours of overtime per week.

To make certain that patients and consumers are provided with an adequate level of care, and that

the health and safety of the employees, patients, and consumers are protected, we recommended

that Mental Health and Developmental Services encourage Department of Personnel Administration
(Personnel Administration)—which is responsible for negotiating labor agreements with employee
bargaining units—to include provisions in future collective agreements to cap the number of voluntary
overtime hours an employee can work and/or to require the departments to ensure that overtime hours
are distributed more evenly among staff. One solution would be to give volunteers who have worked
the least amount of overtime preference over volunteers who already have worked significant amounts
of overtime.

Mental Health’s Action: Corrective action taken.

Mental Health stated it raised the issue of having staff with the least amount of overtime receive
preference over the employees who have worked significant amounts of overtime with Personnel
Administration. In spite of that, Personnel Administration reached a tentative agreement as of
October 7, 2010, with employee bargaining unit 17 and an agreement dated August 19, 2010, with
employee bargaining unit 18, without a provision to have staff with the least amount of overtime
receive preference over the employees who have worked significant amounts of overtime.

Developmental Services’ Action: Corrective action taken.

Developmental Services states that the decision-making process for staffing and supervision
continues to be influenced by the health and safety of consumers and retaining the facilities’
certification with the Federal Centers for Medicare and Medicaid Services. However, Developmental
Services stated it informed Personnel Administration of the bureau’s recommendation. However, as
discussed in Mental Health’s response above, Personnel Administration reached agreements with
the bargaining units, without the inclusion of having staff with the least amount of overtime receive
preference over the employees who have worked significant amounts of overtime.

Finding #2: Several factors cause the need for significant amounts of overtime.

The annual authorized positions agreed to by state hospitals, Mental Health, and the Department

of Finance (Finance) do not take into account fluctuations in patient needs, resulting in the need for
overtime to meet the monthly, weekly, and sometimes daily changes in staffing required to provide
proper care to patients. With assistance from its respective facilities, Mental Health determines the
number of positions needed for the coming year based on the department’s estimated patient needs
and population. However, the estimate of positions needed does not take into consideration the
need for certain patients to receive more intensive care, such as one-on-one observation. Therefore,
mental health hospitals prepare internal staffing ratios in order to meet the fluctuating needs of their
patients. These internal staffing ratios are based on the average number of patients each level-of-care
staff member will monitor, which then dictates the ratios needed. In some of the residential units at
Napa, the internal staffing ratios are double the minimum staffing ratios established by the Department
of Public Health (Public Health). Additionally, some of Napa’s internal staffing ratios include a fixed
number of staff to meet the need for one-on-one observation. However, because the Public Health’s
annual authorized positions are generally insufficient to meet actual staffing needs, the facilities use
overtime to meet their internal staffing ratios for level-of-care staff.

11



12

California State Auditor Report 2011-406
March 2011

According to the assistant deputy director of Long-Term Care Services at Mental Health, the impact

of federal law changes such as the Family Medical Leave Act (family leave), Enhanced Industrial
Disability Leave (enhanced leave), and additional negotiated mandatory training and/or educational
leave days has led to an overwhelming use of overtime to sustain the required staffing ratios in the
state hospitals. When the current relief factor was established, it took into account a change in the
number of holidays and the current average use of sick time and educational leave, among other things.
All these issues were before implementation of family leave, enhanced leave, and the current consent
judgment requirements, leaving a very outdated relief factor that results in overtime to cover for these
shortages. As an example, the enhancement plan (the implementation tool for the consent judgment)
requires significant hours of training regarding new processes and training to implement a new
electronic clinical data tracking system. It also requires computer use and basic computer skills from job
classifications that have not historically required these training hours.

As recommended by the deputy director of Public Health’s Center for Health Care Quality, and as
required by law, staffing for patients in general acute care hospitals is based on the patients’ needs.
Evaluations performed by trained experts at Napa may determine that patients require a higher level of
care than can be provided with the minimum staffing ratios established by Public Health. For example,
at Napa, the nurse administrator, the clinical administrator, and the program’s management staft
determine the level-of-care staffing needs for each residential unit. Based on this assessment of patients’
level-of-care needs within these units, Napa develops its internal staffing ratios, which, as previously
noted, may exceed the legally mandated minimum staffing requirements. For instance, one program

at Napa includes eight residential units with three levels of care: acute psychiatric, skilled nursing,

and intermediate care. This program houses individuals with more serious physical or complicated
diagnostic conditions and multiple medical as well as psychiatric problems that require a higher level of
observation from staff.

Because of recent furloughs and potential layofts of level-of-care staff, overtime at Mental Health
most likely will increase, adding to the State’s overtime costs. Our testing was performed for fiscal
year 2007-08, a year in which Mental Health had high overtime costs. In December 2008, in an
attempt to reduce the State’s spending, the governor issued an executive order directing Personnel
Administration to implement a furlough plan. This plan required most state employees to take

two unpaid days off each month, beginning in February 2009. Moreover, in July 2009, Executive

Order S-13-09 was implemented, adding a third unpaid furlough day each month. For facilities such
as Napa that provide services 24 hours a day, seven days a week, the employees accrue their unpaid
furlough days and use them when feasible. Additionally, Mental Health has required its facilities to
provide layoff notices to staff. Napa needs to ensure that an adequate number of licensed individuals are
available to meet mandated and/or required internal staffing needs. Napa already relies on overtime to
meet fluctuations in staffing ratios, and the impact on staffing levels due to furloughs and layoffs likely
will result in additional overtime.

We also found that Napa occasionally overstaffed some of its residential units, having more
level-of-care staff on duty than necessary to meet the internal staffing ratio. Specifically, within
Program 4, Napa was overstaffed on six of the 10 days we tested during fiscal year 2007-08. According
to Napa’s central staffing officer, the overstaffing was due to the designated staffing units not accurately
reporting patient and staffing needs to the central staffing office. However, based on discussions with
Finance’s Office of State Audits and Evaluations and the results of its audit of Mental Health’s budget
dated November 2008, the Legislative Analyst’s Office has suggested that an independent consultant
evaluate workload distribution, staffing ratios, and overtime at Mental Health. Among other things,
Finance’s audit concluded that the current staffing model might not reflect the true hospital workload
and the hospital may not be using staff efficiently. Although no time frame has been set for its
commencement, if the evaluation concludes that current staffing ratios are unwarranted or that staff are
not being used efficiently, an updated staffing model that reflects the accurate hospital workload could
offset some of the increased overtime costs.
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The assistant deputy director of Long-Term Care Services at Mental Health agrees with the Legislative
Analyst’s Office recommendation to hire an independent consultant to perform a workload staffing
study. Mental Health feels the staffing study will allow for changes to the existing ratios to better reflect
the reality of staff workload. However, Mental Health would like to hold off on the study until the
hospitals have reached and sustained full compliance with the consent judgment, which is expected in
November 2011, in order to allow staff to focus their full attention on their compliance efforts.

To ensure that all overtime hours worked are necessary, and to protect the health and safety of its
employees and patients, we recommended that Mental Health implement the Legislative Analyst’s
Office’s suggestion of hiring an independent consultant to identify improvements necessary to the
current staffing model of Mental Health’s hospitals. The staffing levels at Mental Health may need to be
adjusted, depending on the outcome of the consultant’s evaluation.

Mental Health’s Action: Pending.

According to Mental Health, it entered into a consent judgment with the United States Department
of Justice under the Civil Rights of Institutionalized Persons Act on May 2, 2006. Since that

time, Mental Health has worked diligently to implement new staffing standards included in the
agreement. Mental Health plans to reevaluate staffing needs by requesting an augmentation to

the state hospitals appropriation to fund the study in fiscal year 2011-12.

Finding #3: Agreements allowed leave time taken to count as time worked in calculating
overtime payments.

Overtime provisions contained in the agreements for nurses and psychiatric technician assistants,
bargaining units 17 and 18, respectively, contributed to the State’s substantial overtime costs during
fiscal years 2003—04 through 2007-08. Specifically, with the exception of sick leave for psychiatric
technician assistants, the overtime provisions for bargaining unit 18 allowed employees to include hours
they took as paid leave when computing overtime compensation. A similar provision was included in
bargaining unit 17’s agreement, but includes sick leave. Thus, for example, a nurse could use eight leave
hours, including sick leave, to cover his or her regular shift, work an alternate eight-hour overtime
shift during the same day, and ultimately earn pay for 20 hours in the same day (eight hours times the
1.5 overtime pay rate plus eight hours of paid leave). Therefore, staff covered by these agreements were
paid at the overtime rate even though they may not actually have worked more than 40 hours during
the week or more than eight hours in one day.

A new state law overrides these overtime provisions in current agreements and will reduce the

State’s overtime costs. California Government Code, Section 19844.1, which became effective in
February 2009, provides that periods of paid or unpaid leave shall not be considered as time worked for
the purpose of computing overtime compensation, Therefore, employees covered by the agreements
for bargaining units 17 and 18 are paid overtime only if their actual hours worked cause them to
exceed 40 hours per week or eight hours per day. However, language in Section 19844.1 indicates that
agreements ratified after the effective date of the section may contain provisions that require certain
entities, including Mental Health and Developmental Services, to again include periods of paid and
unpaid leave as time worked in the calculation of overtime.

To ensure that the State is maximizing the use of funds spent on patients and consumers, we
recommended that Mental Health and Developmental Services encourage Personnel Administration
to resist the inclusion of provisions in agreements that permit any type of leave to be counted as time
worked for the purpose of computing overtime compensation.

13



14

California State Auditor Report 2011-406
March 2011

Mental Health’s Action: Corrective action taken.

Mental Health stated it raised the issue of the methodology for computing overtime with Personnel
Administration. Personnel Administration reached a tentative agreement as of October 7, 2010, with
employee bargaining unit 17 and an agreement dated August 19, 2010, with employee bargaining
unit 18. Under these agreements, the calculation of overtime will generally be based on the California
Government Code, Section 19844.1 that states personal leave, sick leave, annual leave, vacation,
bereavement leave, holiday leave, and any other paid or unpaid leave, shall not be considered as time
worked by the employee for the purposes of computing overtime. However, when an employee is
mandated to work overtime during a week with approved leave, other than sick leave, the employee
will earn overtime pay.

Developmental Services’ Action: Corrective action taken.

As discussed in Mental Health’s response above, Personnel Administration reached agreements with
the bargaining units and the calculation of overtime will be based on the California Government
Code, Section 19844.1 with the one exception noted above.

Finding #4: Weak internal controls allowed over- and underpayments of overtime.

Our testing identified weaknesses in the internal controls at both Napa and Sonoma. Specifically, we
found instances in which employees were overpaid or underpaid for overtime worked, instances when
timekeeping and attendance records were not completed properly, and instances in which we were
unable to locate timekeeping records at Sonoma.

During our review of 10 employees at Napa for December 2007 and January 2008, we found several
discrepancies between attendance records and the payroll records. These discrepancies caused
several over- and underpayments of overtime made to employees at Napa. Our analysis revealed
five such errors in the two months we tested. For example, payroll staff at Napa erroneously omitted
from the attendance records used to calculate overtime payments the overtime hours worked by and
supported in the timekeeping records, causing over- and underpayments. Napa's human resources
manager stated that these types of over- and underpayments were due to clerical error.

Finance identified similar issues at Napa during a review of internal controls conducted from July 2007
through December 2007. Specifically, the report cited inadequate personnel practices that do not
provide reasonable assurance that attendance records are accurate and that payroll is proper, especially
regarding overtime. As a result of its review, Finance made several recommendations to Mental Health.
Among these was that Napa develop adequate timekeeping procedures to ensure that attendance
records are adequately prepared, certified, and retained for audits. Although Napa has written
timekeeping procedures, they were not always followed. For example, although Napa requires that the
shift lead, unit supervisor, and nursing coordinator certify the accuracy of attendance sign-in sheets by
signing them, we identified instances in which not all the authorizing signatures were present.

Finance also recommended that Napa improve its overtime reviews and preapprovals and include

a second-level review outside the unit of the individual working overtime, and that these reviews

be documented adequately in the personnel records. According to Napa’s corrective action plan,

as of April 1, 2008, overtime must be pre-approved by Napa’s Central Staffing Office. However, for
the five days we tested after this date, we identified four days when the tested unit did not obtain the
required preapproval.

In addition, Napa’s unit sign-in sheets and authorizations for extra hours were not always completed
properly. For example, we noted instances in which the required authorizations were missing, the
reasons for the overtime were not provided, and the number of overtime hours worked was not
included. Finally, Finance recommended that Napa conduct random overtime auditing to help reduce
fraud and abuse. Mental Health’s October 29, 2008, corrective action plan stated that as of April 2008
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Napa had conducted random overtime audits. However, Napa’s human resources manager contradicted
this assertion, stating that it has not performed any random overtime audits because of the combination
of furloughs and the current overtime investigations of some employees that are taking significant
staffing resources.

We also found several discrepancies at Sonoma between attendance records and the payroll records
that caused over- and underpayments during December 2007 and January 2008, for the 10 employees
reviewed. Our analysis revealed six such errors in the two months we tested. For example, some of the
overpayments at Sonoma occurred because sick leave was counted as time worked for the purpose

of calculating overtime payments, even though this practice is prohibited under the terms of the
bargaining unit agreement. Sonoma’s human resources manager attributed the mistakes to human
error because personnel staff must enter information for hundreds of staff members into numerous
complicated systems.

Sonoma uses overtime slips as its timekeeping records to approve and support its employees’ overtime
hours worked. We tested two employees’ overtime slips for December 2007 and January 2008. Sonoma
was able to locate only 96 of the 100 overtime slips it should have had on file for this period.

To improve internal controls over payroll processing, we recommended that:

+ Napa and Sonoma research the overtime over- and underpayments we noted and make whatever
payments or collections necessary to compensate their employees accurately for overtime earned.

+ Napa and Sonoma review, revise, and follow procedures to ensure that their overtime documentation
is completed properly; that timekeeping staff are aware of the overtime provisions of the various laws,
regulations, and bargaining unit agreements; and that staff who work overtime are paid the correct amount.

+ Mental Health fully implement Finance’s recommendations cited in its report on Mental Health’s
internal controls dated December 2007.

Sonoma’s Action: Corrective action taken.

According to Sonoma, the following have been implemented related to our recommendations:

» Sonoma worked with Developmental Services headquarters to reconcile the payment errors
identified during the bureau’s review and processed by the State Controller’s Office.

+ Sonoma has developed an ongoing process to audit the compensation transactions in an effort
to avoid payment errors in the future. In addition, it provided training to all its human resources
transaction personnel and timekeepers of applicable laws, regulations, contracts, rules, and
policies. It provided training in February 2010 to all its managers and supervisors responsible for
approving employees’ time.

Napa’s Action: Corrective action taken.

According to Napa, the following have been implemented related to our recommendations:

+ All necessary salary adjustments that were identified during the bureau’s review have been made
and processed by the State Controller’s Office.

+ In October and November 2009 it informed its management team to carefully review
timekeeping documents since their signatures on these documents indicate they have reviewed
and approved the time. In addition, Napa issued an overtime reporting expectations memo
in October 2010. This memo covers overtime expectations of staff, supervisors, and program
directors/department heads.
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Mental Health’s Action: Corrective action taken.

Mental Health stated that Napa implemented a mandatory pre-approval from the Central
Staffing Office prior to working overtime. Also, a new overtime reporting form, and a pre- and
post-approval process have been developed, prior to any overtime payment being issued by
Personnel Administration.

Napa stated its Central Staffing Office continues to develop hospital-wide policy and procedures to
define responsibility and accountability for personnel practices for overtime.

In January 2010 Napa stated it performed an audit of its November 2008 unit sign-in sheets where a
report was provided to its executive policy team, which identified weaknesses and recommendations
to ensure that overtime documentation is completed properly and staft who work overtime are paid
the correct amount. Also, Napa affirmed it implemented a process for conducting random overtime
audits and performed overtime audits in January 2010 and October 2010. These random audits are
intended to reduce the instances of fraud and abuse.
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Department of Developmental Services

A More Uniform and Transparent Procurement and
Rate-Setting Process Would Improve the Cost-Effectiveness
of Regional Centers

REPORT NUMBER 2009-118, AUGUST 2010
Department of Developmental Services’ response as of October 2010

The Joint Legislative Audit Committee (audit committee) directed
the Bureau of State Audits (bureau) to examine the Department

of Developmental Services’ (Developmental Services) oversight
responsibilities for the regional centers and to determine the extent
to which Developmental Services performs oversight at a sample of
regional centers selected for review.

Finding #1: Developmental Services completed almost all fiscal audits
within the required time frame.

The Lanterman Act requires Developmental Services to audit state
funds provided to the regional centers, and Developmental Services
generally accomplishes this responsibility through the fiscal audits it
conducts every two years as a condition of participating in a federal
reimbursement program called the Medicaid Waiver. During our
review of its files, we found that Developmental Services completed
18 of the 21 fiscal audits required in fiscal years 2007—08 and
2008-09. According to the chief of Developmental Services’ Regional
Center Audit Section (audit chief), the remaining three audits were
completed in fiscal year 2009—10 and did not meet the required
two-year period. The audit chief explained that Developmental
Services did not complete these audits within two years because it did
not have staff available to perform the reviews and because the lack of
a timely budget resulted in no funds being available for travel.

To ensure that it is providing oversight in accordance with state
law and Medicaid Waiver requirements, we recommended that
Developmental Services ensure it performs audits of each regional
center every two years as required.

Developmental Services’ Action: Pending.

Developmental Services reports that it is on schedule to complete all
its biennial fiscal audits by December 2010.

Finding #2: Although expenditures were generally allowable, the
regional centers could improve their documentation and written
procedures for purchase of services.

Based on our review of a sample of 40 expenditures at each of the
six regional centers we visited, we determined that the regional
centers generally have controls in place to ensure that they purchase
only allowable services for consumers. Even so, we noted a few areas
in which improvements could be made in the documentation of
expenditures and in the written description of important control

March 2011

Audit Highlights.. ..

Our review of the Department of
Developmental Services (Developmental
Services), as well as six of the nonproft
regional centers coordinating services
and supports for Californians with
developmental disabilities (consumers),
revealed the following:

» Developmental Services systematically
audits and reviews whether services
purchased for consumers are allowable
but, at the time of our fieldwork,
generally did not examine how regional
centers establish rates or select particular
vendors for services.

» Although the regional centers could
improve their documentation of
procedures in a few areas, most of
the expenditures we reviewed for
the purchase of services appeared
allowable and were properly supported
by vendor invoices.

» Regional centers, however, do not
always document how rates are set, why
particular vendors are selected, or how
contracts are procured; thus, in some
cases, the ways in which regional centers
established payment rates and selected
vendors had the appearance of favoritism
or fiscal irresponsibility. For example, we
found the following:

« Aregional center procured $950,000 in
services from a transportation provider
under a so-called “negotiated rate”
that appears to have been calculated
to incur a specific level of spending
before the end of the fiscal year rather
than to obtain the best value for the
consumers the regional center serves.

continued on next page.. ..
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Adifferent regional center negotiated
arate that was considerably higher
than the rate of an existing vendor
performing the same type of services
and the vendor owner receiving the
higher rate was the sister of the
regional centers assistant director who
approved the rate.

Responses to a survey we conducted of
regional center employees of locations
we visited indicated that half of the
roughly 400 employees who responded
do not feel safe reporting suspected
improprieties to their management.

We could not systematically evaluate
Developmental Services’ process

for responding to complaints from
regional center employees, because,
at the time of our fieldwork, it did
not centrally log or track employees’
complaints or have a written process
for handling such complaints.

processes. Specifically, because some have moved to electronic
processes, two of the six regional centers we reviewed could not
provide the authorizations for expenditures for purchase of services
required by regulation.

Additionally, two regional centers could not provide up-to-date
documentation of their procedures for approving and processing
invoices for services. At San Andreas, the regional center’s
purchase-of-services manual was 20 years old, and the financial
manager acknowledged that it needs to be updated. Although Valley
Mountain Regional Center’s (Valley Mountain) usual process for
purchasing services is well documented, its method of processing
transportation invoices relies on one person’s expertise, and no
written guidance exists for vital steps in the process. This lack of
an established process for invoice reviews appears to be one of
the factors that allowed Valley Mountain to pay a vendor based
on insufficiently supported invoices. Although this issue did not
necessarily result in inaccurate payments to the vendor, it called
attention to a pattern of errors in its invoicing process that Valley
Mountain agreed it needed to address.

We recommended that Developmental Services require the regional
centers to prepare and follow written procedures for their purchase

of services that detail what documents will be retained for payment

of invoices. Additionally, we recommended that, if regional centers
move to an electronic authorization process, Developmental Services
should determine whether it needs to revise its regulations. Finally,
we recommended that Developmental Services ensure that the system
Valley Mountain implements to correct its transportation invoicing
process collects individual consumer data as necessary to ensure
compliance with Medicaid Waiver requirements.

Developmental Services’ Action: Partial corrective action taken.

Developmental Services issued a directive dated August 16, 2010,

to regional centers requiring them to update their administrative
policies and procedures related to purchasing consumer services

and to retain required documentation when paying invoices.
Developmental Services also stated that it is developing regulations
related to electronic authorizations. It plans to report its progress
toward implementation in its six-month report to the bureau. Finally,
Developmental Services indicated in its October 2010 response that
audit fieldwork is in progress at Valley Mountain.

Finding #3: Left to their own discretion, regional centers often
established rates that were not supported by an appropriate level
of analysis.

State law and regulations allow regional centers to establish the
payment rates for many types of vendor services through negotiation
with the vendor but do not prescribe how regional centers are to
accomplish or document completion of this responsibility. Also,
Developmental Services provided little direct oversight through
existing monitoring efforts of how regional centers establish rates.
Within this framework, we found—based on our review of a sample
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of regional-center-established rates—that regional centers often do not retain support demonstrating
that they established rates using an appropriate level of analysis. When documentation was available,
however, a cost statement from the vendor—such as used by Far Northern Regional Center (Far
Northern)—was the most frequently used support for rate determination, and one we considered a best
practice. We also found that regional centers sometimes established rates using inappropriate processes
that gave the appearance of favoritism toward certain vendors or fiscal irresponsibility.

For example, we found that a regional center procured $950,000 in services from a transportation
provider under a so-called “negotiated rate” that appears to have been calculated to incur a specific
level of spending before the end of the fiscal year rather than to obtain the best value for the consumers
the regional center serves. In another example, a different regional center negotiated a rate with a new
vendor under circumstances giving the appearance of favoritism. The resulting rate was considerably
higher than the rate of an existing vendor performing the same type of service and the vendor owner
receiving the higher rate was the sister of the regional center’s assistant director who approved the rate.

To ensure that negotiated rates are cost-effective, we recommended that Developmental Services:

+ Require regional centers to document how they determine that the rates they negotiate or otherwise
establish are reasonable for the services to be provided.

+ Encourage regional centers to use, when applicable, the cost-statement approach exemplified by Far
Northern.

+ Follow and refine, as necessary, its newly established fiscal audit procedures requiring a review of a
representative sample of negotiated rates as part of its biennial fiscal audit of each regional center.

We also recommended that, if Developmental Services believes it needs statutory or regulatory changes
to provide effective oversight of the regional centers’ rate-setting practices, the department should seek
these changes.

Developmental Services’ Action: Partial corrective action taken.

Developmental Services issued a directive dated August 16, 2010, to regional centers requiring them
to maintain documentation on the process they use to determine, and the rationale for granting, any
negotiated rate. Developmental Services also expanded its fiscal audit protocols to include a review of
negotiated rates during its biennial fiscal audits of regional centers to ensure adequate documentation
exists. However, we could not confirm whether Developmental Services is using these protocols
because it had not—as of November 2010—completed fieldwork related to any fiscal audits it is
conducting using the new protocols. Finally, Developmental Services indicated that it believes the
statutory and administrative actions taken in recent years set parameters for rate negotiations and
establish clear mechanisms for accountability.

Finding #4: The regional centers did not always comply with the requirements of the July 2008
rate freeze.

We found that the regional centers did not always conform to the requirements of legislation requiring
them to freeze their negotiated rates for existing vendors or, for new vendors, to establish rates at or
below the lesser of the regional center or statewide median rate for the pertinent service codes. These
provisions, which were enacted in February 2008, specified that beginning on July 1, 2008, increases in
payment rates for existing vendors were allowed only if required in contracts in effect on June 30, 2008,
or authorized by Developmental Services in writing. In our review of 61 rates, we found four instances
in which regional centers did not appear to follow the law requiring this rate freeze. As a result, these
regional centers expended resources that the Legislature, in enacting the rate freeze, intended to
preserve. We also found an additional instance of noncompliance with rate-freeze provisions in our
review of regional center contracts.
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We asked Developmental Services whether it reviews compliance with the rate freeze in its fiscal

audits of the regional centers. The audit chief showed us that Developmental Services has procedures
built into its fiscal audit process for reviewing compliance with the rate freeze within certain service
codes. The audit chief stated that the scope of the fiscal audits includes transportation, day programs,
and residential programs but did not generally involve other service codes for which regional centers
establish rates. Therefore, other than for the services just mentioned, Developmental Services” audits
division did not ordinarily review most regional-center-established rates for compliance with the rate
freeze. In fact, four of the five rate-freeze violations we found are in service codes not typically reviewed
during the fiscal audits.

In July 2010 Developmental Services provided us with revised fiscal audit procedures. These new
procedures include a review of compliance with rate-freeze requirements for a sample of rates
established by regional centers. Because these additions were provided to us after the end of our
fieldwork, we could not evaluate their efficacy or the degree to which they had been implemented at
that time.

We recommended that Developmental Services carry out its newly developed fiscal audit procedures
for ensuring compliance with provisions of the Legislature’s July 2008 rate freeze, unless these
provisions were rescinded by the Legislature. We also recommended that, if Developmental Services
needs to streamline its current fiscal audit program to enable it to incorporate this review of rate-freeze
compliance and still adhere to mandated deadlines, it should do so. Finally, we recommended that
Developmental Services review the five instances of noncompliance with the rate freeze that we
identified and require corrective action by the respective regional centers, stating this corrective action
should include remedies for future rate payments to these vendors as well as repayment by the regional
centers of any state funds awarded in a manner not in compliance with state law.

Developmental Services’ Action: Partial corrective action taken.

Developmental Services expanded its fiscal audit protocols to include testing for compliance with the
July 2008 rate freeze. However, we could not confirm whether Developmental Services is using these
protocols because it had not—as of November 2010—completed fieldwork related to any fiscal audits it
is conducting using the new protocols. Additionally, in its October response, Developmental Services
indicated that audit fieldwork is underway for one of the four regional centers that the bureau reported
may have violated the rate-freeze provisions and it plans to begin the remaining reviews within 60 days.
According to Developmental Services, it will report findings and the corrective actions it determines
are appropriate when the audits are completed.

Finding #5: Developmental Services generally does not regulate or examine the regional centers’
selection of vendors.

State law places the responsibility for securing needed services for consumers on regional centers

and has traditionally imposed few restrictions on how the regional centers select vendors to provide
these services. Although a recent amendment to the law now requires regional centers to select

the least costly available provider of comparable services, Developmental Services has not adopted
regulations or other requirements describing how regional centers are to demonstrate compliance with
this amendment.

When we attempted to review documentation at the six regional centers we visited, we found that they
do not maintain information showing how they chose from among the available providers. Because
they do not document why a consumer’s planning team selected particular vendors for a consumer’s
Individual Program Plan (IPP), oversight entities—Developmental Services in particular—cannot
currently ensure that planning teams select the least costly providers of comparable services as required
by the Lanterman Act, nor can they examine whether the regional centers mitigate, as much as feasible,
the appearance of favoritism towards certain vendors.
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To ensure that consumers receive high-quality, cost-effective services that meet the goals of their IPPs
consistent with state law, we recommended that Developmental Services do the following:

+ Require the regional centers to document the basis of any IPP-related vendor selection and specify
which comparable vendors (when available) were evaluated.

« Review a representative sample of this documentation as part of its biennial waiver reviews or
fiscal audits to ensure that regional centers are complying with state law—and particularly with the
July 2009 amendment requiring selection of the least costly available provider of comparable service.

Developmental Services’ Action: None. (=

Developmental Services does not believe it has the legal authority to implement this recommendation,
as it states that it places the department in a role inconsistent with the intent of the Lanterman Act.
Developmental Services asserts that to require documentation of all vendors considered and an
explanation of why the vendor selected constitutes the least costly vendor, and presumably all other
factors required by law, could delay needed services to consumers and their families. According

to Developmental Services, by design it does not have a direct role in the IPP development.
Developmental Services asserts that if it required extensive documentation of one factor and

not all factors considered in the IPP process, the likely response would be litigation claiming that
Developmental Services overstepped its authority. As outlined in the Comments section of our
August 2010 audit report (notes 2 and 3), the bureau does not agree with Developmental Services’
response to this recommendation.

Finding #6: Regional centers have not established protocols for determining when a contract is prudent
and do not consistently require or advertise competitive bidding for contracts.

Although state law requires the regional centers to submit to Developmental Services their policies for
purchasing services for consumers, the Lanterman Act—and the Title 17 regulations designed to carry
it out—does not require the regional centers to define when or how they will use contracts to procure
services with vendors. Also, Developmental Services does not examine how particular vendors were
selected for regional center contracts.

More specifically, except when awarding startup funds to develop new community resources, none

of the regional centers we visited have policies indicating when a contract is required or when they
would allow a vendor to operate under the more common vendorization and rate process. Without
protocols establishing when to use a contract for special instances, regional centers risk paying for
specialized services that are ill-defined. For example, Inland Regional Center (Inland) entered into a
rate agreement with a startup transportation company to assess consumer transportation needs. Inland
paid this company a total of $950,000 in July and August 2008 to perform this service under a service
code used for transportation broker services. The regulatory description of this service code would

not be sufficient to hold this vendor accountable for a specific level of services. The only definition of
the service the vendor was to perform was contained in the June 2008 rate agreement, which stated,
“Contractor will assess, develop, implement and manage routing and time schedules to meet consumer
transportation needs.” The rate agreement contained no description of when or how the services would
be performed, how the vendor would communicate the results of individual consumer assessments, or
what form any end summary of results would take.

We asked Inland to provide us with the deliverables the vendor produced as a result of the rate
agreement, and all it could provide was a six-page, high-level report that lacked the details necessary
to identify how it could create a more efficient transportation system. Of particular concern was that a
purpose of the assessment was to make transportation routing more efficient for individual consumers,
but after repeated requests, Inland could not provide us a single example of a consumer rerouted as a
result of the assessment. Furthermore, Inland’s rate agreement was so general that we are not sure that
it could have held the vendor to any specific level of performance.
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Just as the regional centers did not establish a procedure for determining when to enter into a contract,
some also did not have written policies specifying a competitive procurement process. The lack of
established procurement requirements resulted in inconsistent documentation among and within
regional centers. Additionally, we found that when entering into contracts, the regional centers
missed opportunities to contain costs or attract the highest-quality service providers because they

did not advertise the contracting opportunity or evaluate bids competitively. Specifically, the regional
centers we visited issued Requests for Proposal (RFPs) or otherwise notified vendors about contracting
opportunities for only nine of the 33 contracts we evaluated. In the nine instances when the regional
centers issued RFPs, they evaluated some of the proposals competitively but, in two of these instances,
one regional center—Westside Regional Center—did not retain documentation of its reviewers’ analysis
of the proposals. The lack of a consistent contracting process across the regional centers reduces
transparency and can create the appearance of vendor favoritism.

To ensure that the regional centers achieve the greatest level of cost-effectiveness and avoid the
appearance of favoritism when they award purchase-of-service contracts, we recommended that
Developmental Services require regional centers to adopt a written procurement process that:

+ Specifies the situations and dollar thresholds for which contracts, RFPs, and evaluation of competing
proposals will be implemented.

« When applicable, requires the regional centers to notify the vendor community of contracting
opportunities and to document the competitive evaluation of vendor proposals, including the
reasons for the final vendor-selection decision.

To ensure that the regional centers adhere to their procurement process, we recommended that
Developmental Services review the documentation for a representative sample of purchase-of-service
contracts during its biennial fiscal audits. Finally, to deter unsupported and potentially wasteful
spending of state resources by the regional centers, we recommended that Developmental Services
determine the extent to which Inland needs to repay state funds it provided to a transportation vendor
for an assessment of Inland’s transportation conditions.

Developmental Services’ Action: Partial corrective action taken.

Developmental Services states that it and the Association of Regional Center Agencies representing
the 21 regional centers have agreed to language amending the contracts between Developmental
Services and the regional centers. Developmental Services indicated that the contract amendments
will require the regional centers to develop procurement policies and processes approved by their
respective board of directors. According to Developmental Services, the policies and processes will
address circumstances under which RFPs will be issued, the applicable dollar thresholds, and how the
submitted proposals will be evaluated. Additionally, Developmental Services developed fiscal audit
protocols for testing whether regional centers are complying with the newly developed procurement
policies and processes. Finally, in its October 2010 response, Developmental Services indicated that
an audit of Inland is underway and it has scheduled an audit of the transportation vendor to begin
November 1, 2010.

Finding #7: Developmental Services’ processing of allegations from regional center employees was only
recently defined.

Employees at six locations we visited identified several problems in the working environment at

the regional centers. Responses to a survey we conducted of these six regional centers’ employees
indicated that almost half of the roughly 400 employees who responded to the questions concerning
this topic do not feel safe reporting suspected improprieties to their management. Consequently, we
asked Developmental Services about its process for receiving regional center employees’ complaints,
concerns, or allegations and its procedures for reviewing this information. Although Developmental
Services indicated that it has a process for receiving and reviewing allegations from regional center
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employees, it had not documented this process, nor had it shared this process with regional center
employees, until we brought our concern about this issue to its attention. Similarly, Developmental
Services only recently began centrally logging allegations and tracking the status of its follow-up efforts
and ultimate disposition of such allegations.

To ensure that regional center employees have a safe avenue for reporting suspected improprieties

at the regional centers, we recommended that Developmental Services follow its newly documented
process for receiving and investigating these types of allegations it put into writing in July 2010 and
should continue to notify all regional centers that such an alternative is available. To ensure that
appropriate action is taken in response to allegations submitted by regional center employees, we also
recommended that Developmental Services centrally log these allegations and track follow-up actions
and the ultimate resolution of allegations, as required by its new procedures.

Developmental Services’ Action: Corrective action taken.

As we stated in our report, in July 2010 Developmental Services formally documented procedures
that describe how it accepts, tracks, and resolves complaints from regional center employees, and

it also informed the regional centers of this process. Developmental Services included information
about its process on its Web site and instructed regional centers to do the same on their Web sites.
Additionally, Developmental Services instructed regional centers to provide notification to employees,
board members, consumers and their families, and the vendor community of the complaint process
and their right to make reports of improper activity to Developmental Services. Finally, in July 2010,
Developmental Services created and began using a log that summarizes allegations it has received and
follow up it has taken.

23



24 California State Auditor Report 2011-406
March 2011



California State Auditor Report 2011-406

Departments of Health Care Services
and Public Health

Their Actions Reveal Flaws in the State’s Oversight of the
California Constitution’s Implied Civil Service Mandate
and in the Departments’ Contracting for Information
Technology Services

REPORT NUMBER 2009-103, SEPTEMBER 2009

Responses from the Departments of Health Care Services and Public
Health and the State Personnel Board as of September 2010

The Joint Legislative Audit Committee (audit committee) requested
that the Bureau of State Audits (bureau) examine the use of
information technology (IT) consulting and personal services
contracts (IT contracts) by the Department of Health Care Services
(Health Care Services) and the Department of Public Health (Public
Health). The audit committee specifically asked the bureau to review
and assess the two departments’ policies and procedures for IT
contracts to determine whether they are consistent with state law.

The audit committee also requested that we identify the number of
active IT contracts at each department and—for a sample of these
contracts—that we determine whether the departments are complying
with California Government Code, Section 19130, and with other
applicable laws, rules, and regulations. For the sample of contracts, the
committee also requested that we collect various data and perform
certain analyses, including determining whether the two departments
are enforcing the knowledge-transfer provisions contained in

the contracts.

The audit committee also asked us to identify the number,
classification, and cost of IT positions budgeted at each department
for each of the most recent five fiscal years. In addition, we were to
determine the number of vacant IT positions, the turnover rate, and
any actions that the departments are taking to recruit and retain state
IT employees.

For a sample of contracts under review by the State Personnel Board
(board), the audit committee asked us to identify the California
Government Code section that the departments are using to justify

an exemption from the implied civil service mandate emanating from
Article VII of the California Constitution. For the contracts overturned
by the board, we were asked to review the two departments’ responses
and determine whether corrective action was taken. Finally, the audit
committee requested that we review and assess any measures that the
two departments have taken to reduce the use of IT contracts.

March 2011

Audit Highlights . ..

Our review of the personal services and
consulting contracts for information
technology (IT contracts) used by the
Department of Health Care Services (Health
Care Services) and the Department of
Public Health (Public Health) revealed

the following:

» Over the last five years, the State
Personnel Board (board) has disapproved
17 of 23 IT contracts challenged by
aunion.

» Many of the board’s decisions were moot
because the contracts had already expired
before the board rendered its decisions.

» Of the six IT contracts still active at
the time of the board's decisions, only
three were terminated because of
board disapprovals.

» Health Care Services did not comply with
state policy regarding the use of blanket
positions and was disingenuous with
budgetary oversight entities.

» Neither Health Care Services nor Public
Health has a complete database that
allows it to identify active IT contracts
and purchase orders.

» The departments complied with many, but
not all, state procurement requirements.

» The departments did not obtain the
requisite financial interest statements
from half the sampled employees
responsible for evaluating contract bids
and offers.
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Finding #1: The board disapproved most of the departments’ challenged IT contracts, but these
decisions had limited impact.

Over the last five years, the board has disapproved 17 IT contracts executed by Health Care Services,
Public Health, and their predecessor agency—the Department of Health Services (Health Services).!
The board disapproved the IT contracts because the departments, upon formal challenges from a
union, could not adequately demonstrate the legitimacy of their justifications for contracting under
the California Government Code, Section 19130(b), which provides 10 conditions under which state
agencies may contract for services rather than use civil servants to perform specified work. These
conditions include such circumstances as the agencies needing services that are sufficiently urgent,
temporary, or occasional, or the civil service system’s lacking the expertise necessary to perform

the service.

Although the union prevailed in 17 of its 23 IT contract challenges, many of the board’s decisions

were moot because the contracts had already expired before the board rendered its decisions. This
situation occurred primarily because the union raised challenges late in the terms of the contracts and
because the board review process was lengthy. The board’s former senior staft counsel stated that if

the board disapproves a contract, the department must immediately terminate the contract unless the
department obtains from the superior court a stay of enforcement of the board decision. However, as
the board’s executive officer explained, the board’s decisions usually do not state that departments must
immediately terminate disapproved contracts, and she is unaware of the historical reasons behind this
practice. Of the six IT contracts that were active at the time of the board’s decisions, only three were
terminated because of board disapprovals. For each of the other three IT contracts, the departments
either terminated the contract after a period of time for unrelated reasons or allowed it to expire at

the end of its term. We found that one contract was not terminated because the department was
unaware of the board’s decision and another because of miscommunications between the department’s
legal services and program office managing the contract. Because the board lacks a mechanism for
determining whether state agencies comply with its decisions, the departments experienced no
repercussions for failing to terminate these contracts.

Additionally, our legal counsel believes that uncertainties exist about whether or not a contract
disapproved by the board is void and about the legal effect of a void contract. However, if a court

were to find that the disapproved contract violated public contracting laws, the contractor may not be
entitled to any payment for services rendered.? Because the legal effect of a board-disapproved contract
is uncertain, it may be helpful for the Legislature to clarify when payments to the related contractors
must cease and for what periods of service a vendor may receive payments.

To provide clarity to state agencies about the results of its decisions under California Government
Code, Section 19130(b), we recommended that the board explicitly state at the end of its decisions
if and when state agencies must terminate disapproved contracts. Additionally, we recommended
that the board obtain documentation from the state agencies demonstrating the terminations of
disapproved contracts.

To vet more thoroughly the Section 19130(b) justifications put forward by the departments’ contract
managers, to ensure the timely communication of board decisions to the contract managers, and to
malke certain that disapproved contracts have been appropriately terminated, we recommended that
legal services in both departments take these actions:

+ Review the Section 19130(b) justifications put forward by the contract managers for proposed
personal services contracts deemed high risk, such as subsequent contracts for the same or similar
services as those in contracts disapproved by the board.

1 Only July 1,2007, Health Services became Health Care Services, and Public Health was established. All contracts disapproved by the board were
originally executed by Health Services. However, the management of these contracts was performed by Health Services, Health Care Services, or
Public Health.

2 Amelco Electric v. City of Thousand Oaks (2002) 27 Cal. 4t 228, 234, upholding Miller v. McKinnon (1942) 20 Cal. 2d 83, 89, and
Zottman v. San Francisco (1862) 20 Cal. 96, 101, 105-106.
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+ Notify contract managers of the board’s decisions in a timely manner and retain records in the case
files showing when and how the notifications were made.

+ Require documentation from the contract managers demonstrating the termination of disapproved
contracts and retain this documentation in the case files.

Board’s Action: Pending.

The board stated that all of its future decisions disapproving a contract will include a deadline
for when the contract should be discontinued and a requirement that the affected department
submit written confirmation of the discontinuation of the contract to it and the interested
labor organizations.

Health Care Services’ Action: Partial corrective action taken.

Health Care Services stated that its legal services is available to review personal services contracts
identified by its contract managers as high risk but—as of November 2010—its instructions as to
how its contract managers would identify contracts as high risk had only been verbal. Health Care
Services added that it is in the process of developing training for its contract managers regarding
Section 19130 of the California Government Code requirements and what types of contracts need
review by legal services.

Health Care Services also stated that notifying contract managers of relevant board decisions is in
accordance with its current practices and that it would request notifications from program managers
of contract terminations related to board-disapproved contracts and document them in the case files.

Public Health’s Action: Corrective action taken.

Public Health issued a policy effective November 3, 2009, that requires its program staff to obtain
approval from its legal services before entering into personal services contracts. Public Health
stated that it has developed procedures to ensure that contract managers receive timely notification
of board decisions and to maintain documentation for all notices of contract terminations in legal
services’ case files.

Finding #2: Although it saved the State $1.7 million by replacing IT consultants with state employees,
Health Care Services failed to follow budgetary instructions and rules.

Partly in response to the disapproved contracts, the two departments sought to replace IT contractors
with state IT employees. For this purpose, in January 2009, the Department of Finance (Finance)
approved the creation of an additional 28 IT positions within the information technology services
division (IT division) of Health Care Services and 11 IT positions within the IT division of Public
Health. Health Care Services began the process of converting IT contractor positions into state
positions as early as October 2006, but it did not clearly disclose this effort in its budget change
proposal (BCP) requesting additional positions. Specifically, despite language in Health Care
Services’ January 2009 BCP stating that the 28 requested positions “will replace contractors currently
providing IT support functions” and that these conversions will occur over three fiscal years, it had
already replaced nine contractors, and the termination dates for the contracts associated with these
nine contractors had already expired.
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Because permanent positions had not yet been approved in the state budget, Health Care Services
funded the new employees—who were hired as permanent civil servants—using temporary-help
positions authorized in the budget as blanket positions, which are positions in the approved budget
that an agency may use for short-term or intermittent employment needs when expressing those needs
as classified positions has proven impracticable. According to the State Administrative Manual, an
agency may not use temporary—help positions provided under its blanket authority to fund permanent
employees. Although it did not comply with state policy regarding the use of blanket positions and was
disingenuous with budgetary oversight entities, we estimate that Health Care Services saved the State
more than $1.7 million when it converted IT contracts to IT positions. Public Health stated that it will
not be able to replace its I'T contracts with state employees until fiscal year 2010-11, which is when it
anticipates it will be able to hire and train employees who have the appropriate skill sets to make the
transition successful.

To ensure that Finance and relevant legislative budget subcommittees are able to assess its need for
additional IT positions, we recommended that Health Care Services prepare BCPs that provide more
accurate depictions of the department’s existing conditions.

To comply with requirements in the State Administrative Manual, we recommended that Health Care
Services refrain from funding permanent full-time employees with the State’s funding mechanism for
temporary-help positions.

Health Care Services’ Action: Partial corrective action taken.

Health Care Services stated that it strives to provide clear and precise BCPs and that it would
continue to provide training to staff on the preparation of BCPs, based on guidance from Finance,
that are accurate and complete. Health Care Services also stated that it moved all of the individuals
identified by the audit out of temporary-help positions and into newly authorized positions and
provided us with a report indicating the same.

However, we requested that Health Care Services provide this report for the department as a
whole and found—as of November 2010—other permanent full-time employees in temporary-help
positions. Four of these employees had been in these positions for more than one year. Health Care
Services stated that it will endeavor to limit the use of temporary-help positions to those instances
that meet the definition in the State Administrative Manual.

Finding #3: The two departments cannot readily identify active IT contracts.

Neither Health Care Services nor Public Health has a complete database that allows it to identify

active IT contracts and purchase orders. Consequently, the departments cannot readily identify such
procurements. The best source of information for the purposes of this audit was the contracts database
maintained by the Department of General Services (General Services) and populated with self-reported
data from state agencies. However, we found errors in the data reported by Health Care Services

and Public Health indicating that the information in General Services’ database is incomplete and
inaccurate for these departments.

Public Health stated that it is in the process of developing a new database that will identify all contracts
that are active and IT-related. The database will include this information for all completed contracts and
those in progress. Public Health anticipates implementing its database in October 2009. The chief of its
Contracts and Purchasing Support Unit stated that Health Care Services is monitoring the development
of Public Health’s database, and Health Care Services will consider its options for creating a similar
database if the implementation of Public Health’s database is successful.
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To readily identify active IT and other contracts, we recommended that Public Health continue its
efforts to develop and implement a new contract database. Additionally, we recommended that Health
Care Services either revise its existing database or develop and implement a new contract database.

To ensure that reporting into General Services’ contracts database is accurate and complete, we
recommended that both departments establish a review-and-approval process for entering their
contract information into the database.

Health Care Services’ Action: Partial corrective action taken.

Health Care Services stated that it completed an assessment of the feasibility of creating a new
contract database, but determined that it is not economically feasible at this time. Health Care
Services also stated that it provided training and instructions to staff on the importance of entering
accurate information into the General Services database and that a supervisor regularly reviews
reports from the database to ensure the accuracy and completeness of the data.

Public Health’s Action: Partial corrective action taken.

Public Health stated that it plans to fully implement its new contract database by December 2010.
Public Health added a reminder for entering information into General Services” database to its
procurement checklists and indicates that it has and will continue to regularly conduct reviews to
ensure staff enter the information appropriately.

Finding #4: The departments generally complied with the procurement requirements that we tested.

The departments complied with many, but not all, state procurement requirements we reviewed.

For a sample of 14 contracts, the departments obtained the requisite number of supplier responses,
encouraging competition among suppliers. The departments also complied with requirements related
to maximum dollar amounts and allowable types of I'T personal services, except in one instance.

In this instance, Public Health procured some unallowable printer maintenance services under its
contract with Visara International (Visara). Visara’s master agreement with General Services allows it
to provide maintenance on numerous printer types. However, 13 of the 17 printer types listed in Public
Health'’s contract with Visara are not included in General Services’ master agreement. Therefore, the
prices negotiated between Public Health and Visara for maintenance on these 13 printer types were
not subject to the required level of scrutiny that is designed to ensure that Public Health is not paying
too much.

To make certain that it procures only maintenance services allowed in the State’s master agreement
with Visara, we recommended that Public Health either make appropriate changes to its current Visara
contract or have General Services and Visara make appropriate changes to Visara’s master agreement.

Public Health’s Action: Corrective action taken.

Public Health processed an August 2009 amendment to remove noncovered printers from its
Visara contract and, after working with General Services to add these printers to its Visara master
agreement, executed a January 2010 amendment to add these printers back into its VIsara contract.

Finding #5: The departments have not provided suppliers with selection criteria.

The State Contracting Manual establishes the requirements for departments to follow when conducting
supplier comparisons, and it provides a request-for-offer template. The request-for-offer template states
that if departments use the best-value method to select suppliers, they should detail their selection
criteria and the corresponding points that will be used to determine the winning offer.? The best-value

3 The State Contracting Manual provides departments with limited discretion regarding policy requirements prefaced by the term “should.” It
states that such policies are considered good business practices that departments need to follow unless they have good business reasons for
deviating from them.
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method, which is the basis for all California Multiple Award Schedules (CMAS) contracts, refers to the
requirements, supplier selection, or other factors used to ensure that state agencies’ business needs and
goals are met effectively and that the State obtains the greatest value for its money.

Three of the requests for offer associated with the five CMAS contracts we reviewed contained only
brief, vague statements regarding how the departments would determine the winning offers. Further,
none of the requests for offer for these five contracts included information on the corresponding points.
Without specific selection criteria, potential suppliers are left to guess the criteria and their relative
importance using what they can glean from the departments’ requests for offer.

To promote fairness and to obtain the best value for the State, we recommended that the

two departments demonstrate their compliance with General Services’ policies and procedures.
Specifically, in their requests for offer, they should provide potential suppliers with the criteria and
points that they will use to evaluate offers.

Health Care Services’ Action: Corrective action taken.

Health Care Services modified its request-for-offer template to include evaluative criteria that it will
use on all CMAS procurements.

Public Health’s Action: Pending.

Public Health stated that by November 2010 it plans to develop and distribute to staff a new form
they can use to inform potential suppliers of the criteria it will use to evaluate their offers.

Finding #6: The departments did not obtain some required approvals and conflict-of-interest
information for the contracts that we reviewed.

The departments did not always obtain prior approvals from their agency secretary, directors,

and—in the case of Public Health, IT division—as required by state procurement rules and
departmental policies. In particular, we found that the departments did not obtain the appropriate
agency secretary’s or director’s approvals for three of the seven CMAS and master agreement contracts
for which the requirement was applicable. Additionally, despite a policy requiring its IT division to
review all IT contracts, we found that Public Health’s IT division did not review two of the 14 Public
Health contracts we reviewed.

The departments also did not consistently obtain requisite annual financial interest statements from
bid or offer evaluators. Health Care Services failed to obtain this statement from one employee and
Public Health failed to obtain the financial interest statement from six of its employees. For three of
the six employees, Public Health stated that the employees were not in positions designated in the
department’s conflict-of-interest code as needing to file the financial interest statement. Our review
raised questions about whether Public Health’s conflict-of-interest code appropriately designated all
employees engaged in procurement. We believe that state employees who regularly participate in
procurement activities may participate in the making of decisions that could potentially have a material
financial effect on their economic interests. To maintain consistency with the Political Reform Act, state
agencies should designate such employees in their conflict-of-interest codes. Without the approvals
mentioned earlier and these financial interest statements, the departments are circumventing controls
designed to provide high-level purchasing oversight and to deter and expose conflicts of interest.

To ensure that each contract receives the levels of approval required in state rules and in their policies
and procedures, we recommended that the departments obtain approval by their agency secretary and
directors on contracts over specified dollar thresholds. In addition, we recommended that Public Health
obtain approval from its I'T division on all IT contracts, as specified in departmental policy.
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To make certain that it fairly evaluates offers and supplier responses, Public Health should amend

its procedures to include provisions to obtain and retain annual financial interest statements from its
offer evaluators. Further, both departments should also ensure that they obtain annual financial
interest statements from all designated employees. Finally, Public Health should ensure that its
conflict-of-interest code is consistent with the requirements of the Political Reform Act.

Health Care Services’ Action: Corrective action taken.

Health Care Services stated that it would obtain the necessary approvals, as required. Health
Care Services did not indicate that any revision of policy or procedure would be necessary.
Health Care Services also stated that in February 2010 it provided specific instructions to staff
regarding the disclosure categories related to offer evaluators. Health Care Services provided
documents showing that its contracts management unit added language to its user guides stating
that disclosure requirements apply to all persons involved in contractor selection.

Public Health’s Action: Corrective action taken.

Public Health revised its IT Manual and provided us with training material demonstrating its efforts
to make procurement staff aware of the IT approval policies.

Effective November 3, 2009, Public Health issued a policy that requires each staff member who
participates in the procurement process to file a conflict-of-interest and confidentiality statement
it created. To its procurement checklists, Public Health added a reminder that each member of the
evaluation team must complete conflict-of-interest and confidentiality statements.

Finding #7: Health Care Services could not always demonstrate fulfillment of contract provisions
requiring IT consultants to transfer knowledge to IT employees.

Health Care Services and Public Health did not always include specific contract provisions in their
contracts with IT consultants to transmit the consultants’ specialized knowledge and expertise
(knowledge transfer) to the State’s IT employees because these knowledge-transfer provisions were
not always applicable. However, when its IT contracts included knowledge-transfer provisions,
Public Health was generally able to demonstrate that the department met these provisions, while
Health Care Services had difficulty doing so for all three of its contracts in our sample that contained
knowledge-transfer provisions.

To verify that its consultants comply with the knowledge-transfer provisions of its IT contracts, and to
promote the development of its own IT staff, we recommended that Health Care Services require

its contract managers to document the completion of knowledge-transfer activities specified in its

IT contracts.

Health Care Services’ Action: Corrective action taken.

Health Care Services stated that it would remind all managers and supervisors who are responsible
for managing IT contracts to document the completion of knowledge-transfer activities. Health Care
Services did not indicate that any revision of policy or procedure would be necessary.
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Department of Health Care Services

It Needs to Streamline Medi-Cal Treatment Authorizations
and Respond to Authorization Requests Within Legal
Time Limits

REPORT NUMBER 2009-112, MAY 2010
Department of Health Care Services’ response as of November 2010

The Joint Legislative Audit Committee (audit committee) requested
that the Bureau of State Audits review the Department of Health

Care Services’ (Health Care Services) administration of the California
Medical Assistance Program (Medi-Cal) treatment authorization
request (TAR) process. Health Care Services instituted the TAR
process to monitor and control the provision of certain Medi-Cal
services and drugs. The audit committee asked us to determine
whether Health Care Services has performed a cost-benefit analysis or
any other review of the TAR process. In addition, the audit committee
requested that, for a two-year period, we identify Health Care Services’
average response time for TARs by provider category and by the
method used to request the TAR.

Finding #1: Health Care Services has not performed a cost-benefit
analysis of its least-frequently denied TARs.

Overall, Health Care Services’ data indicates that the TAR process

as a whole saves substantially more money in avoided paid claims to
Medi-Cal providers than it costs to administer. However, there are
compelling reasons for Health Care Services to perform a cost-benefit
analysis of the segment of its TAR process associated with service
categories with low denial rates, but it has not done so. Our analysis
revealed that Health Care Services may have spent $14.5 million
annually—40 percent of its total TAR-related expenditures—
processing roughly four million medical TARs with denial rates of less
than 4 percent in fiscal years 2007—-08 and 2008—09. Consequently,
the cost of processing this population of TARs is high. Health Care
Services has performed limited analyses that considered the costs and
benefits of its TAR process. However, these analyses did not consider
whether administrative costs to process TARs for service categories
with low denial rates were greater than or equal to how much

Health Care Services saved in the form of costs avoided by denying
inappropriate services.

To streamline the provision of Medi-Cal services and improve

its level of service, we recommended that Health Care Services
conduct cost-benefit analyses to identify opportunities to remove
authorization requirements or to auto-adjudicate those medical
services and drugs with low denial rates, low paid claims, or high TAR
administrative costs.

March 2011

Audit Highlights . ..

Our review of the administration of the
California Medical Assistance Program
treatment authorization request (TAR)
process revealed that the Department of
Health Care Services:

» Manually adjudicates all medical TARs
including those rarely denied.

» Did not consider administrative costs
to process TARs associated with service
categories with low denial rates in its
previous analyses.

» Does not separately track costs related to
administering the TAR process.

» Is not processing drug TARs within
the legal time limits for prescriptions
requiring prior approval.

» Does not monitor its processing times
for prior-authorization medical TARs
even though state law requires them
to be processed within an average of
five working days.
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Health Care Services’ Action: Pending.

Health Care Services reported that a contractor will perform a cost-benefit analysis to identify
opportunities to remove authorization requirements or to auto-adjudicate those medical services
and drugs with low denial rates, low paid claims, or high TAR administrative costs. According to
Health Care Services, it is currently finalizing the work authorization agreement necessary for the
contractor to begin this project. Health Care Services stated that the project is tentatively slated to
be completed within 12 weeks of a signed work authorization agreement.

Finding #2: Health Care Services has failed to process drug TARs within federal and state time limits.

Health Care Services is not processing drug TARs within legal time limits for prescriptions requiring
prior approval. Federal and state law generally require that, when Health Care Services requires a prior
authorization before a pharmacist may dispense a drug, it must respond within 24 hours of its receipt
of the request for authorization. The TAR is the means by which Health Care Services conducts its
prior-authorization process. However, Health Care Services took longer than 24 hours to respond

to 84 percent of manually adjudicated drug TARSs in fiscal year 2007—08 and 58 percent in fiscal

year 2008-09. Health Care Services does not monitor its TAR processing times in such a way that it
can accurately assess its compliance with legal time limits. For example, Health Care Services tracks the
date it receives a TAR, but it does not track the specific time it receives a TAR through the mail or by
fax. In contrast, TARs submitted electronically have date and time stamps that reflect precisely when
they were received. Further, Health Care Services has interpreted the 24-hour limit in law improperly
to mean the next business day. Health Care Services considers TARs received between midnight and

5 p.m. on a business day as received on that day’s date, and TARs received between 5:01 p.m. and

11:59 p.m. as received the following business day. Therefore, Health Care Services considers a drug TAR
received at 8 a.m. on a Monday as received that day, but a response would not be due until Tuesday

at 5 p.m., 33 hours after it actually was received. However, it considers a TAR it physically receives at
5:01 p.m. on Friday as officially received on Monday, giving it until close of business on Tuesday to
process the TAR. As a result, Health Care Services’ next business day could be as long as 96 hours—well
beyond the 24 hours the law allows.

To ensure that Medi-Cal recipients receive timely access to prescribed drugs, we recommended that
Health Care Services abolish its policy of responding to drug TARs by the end of the next business

day and instead ensure that prior-authorization requests to dispense drugs are processed within the
legally mandated 24-hour period. Alternatively, it should seek formal authorization from the Centers for
Medicare and Medicaid Services (CMS), the federal agency that administers the Medicaid program, to
deviate from the 24-hour requirement, and should seek a similar modification to state law. In addition,
Health Care Services should begin recording the actual time it receives TARs through the mail or by
fax, so that it can begin to measure accurately its processing times for these paper TARs.

Health Care Services’ Action: None.

Health Care Services disagrees with our recommendation that it abolish its existing policy of
adjudicating drug TARs by the end of the next business day. Health Care Services indicated that

it has operationalized the 24-hour requirement as the end of the next business day because the
offices where drug TARs are processed are not staffed or budgeted for 24-hour, seven-day-per-week
operations. Health Care Services also reported that it has not sought formal authorization from
CMS to deviate from the 24-hour requirement because it asserts that CMS is aware of Health Care
Services’ next business day practice and that emergency drug supplies are available to Medi-Cal
beneficiaries as needed. In addition, Health Care Services stated that it does not plan to seek a
modification to state law regarding the 24-hour time frame at this time. Health Care Services made
similar statements in its response at the time we published our report in May 2010. However, as
we indicated in our report, we are aware of no legal authority that authorizes Health Care Services
to deviate from the unambiguous, plain language of federal and state law and, in the absence of an
interpretative regulation, to “operationalize” the 24-hour requirement in a manner inconsistent
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with the law for any purpose, including staffing and budgetary constraints. Further, although Health
Care Services has asserted that CMS has an awareness of Health Care Services’ “next business day”
practice, the department could provide no evidence that CMS actually approves of the practice.
While we sought CMS’ opinion about whether Health Care Services’ interpretation of “24 hours” as
meaning the “next business day” was appropriate, we received no official response. Accordingly, we
concluded that, in the absence of any formal interpretation or guidance by the federal government,
the plain language of the federal law and conforming state law controlled. We therefore stand by
our recommendation that Health Care Services should abolish its policy of responding to drug
TARs by the end of the next business day and comply with the legal mandate requiring it to process
prior-authorization drug TARs within the specified 24-hour period. As we recommended, it may
be more practical for Health Care Services to seek formal authorization from CMS to deviate from
the 24-hour requirement, which could result in a change to the federal statute or implementing
regulation or a formal waiver from CMS, whereupon it would be appropriate to make conforming
changes to state law.

Finally, Health Care Services reported that it has identified the system and business processes that
would need to be modified to record the actual time it receives TARs through the mail or by fax,
and that these changes are complex and costly. Given the lengthy time frame to make the necessary
changes and the high cost, Health Care Services concluded that modifying the current system is not
viable. Health Care Services reported that it will instead implement this change through the system
that the new California Medicaid Management Information System contractor will develop.

Finding #3: Health Care Services cannot ensure compliance with state requirements for response times.

Health Care Services does not specifically monitor its processing times for prior-authorization medical
TARs despite acknowledging that state law requires that TARs submitted for medical services not

yet rendered must be processed within an average of five working days. Although it has a reporting
tool that allows it to monitor TAR processing times, it does not differentiate TARs requesting prior
authorization to provide services from TARs requesting an authorization after services already have
been provided. As a result, Health Care Services cannot ensure that it is approving prior-authorization
TARs within the legal time limit and therefore may be preventing some Medi-Cal patients from
receiving timely medical services.

To ensure that Medi-Cal recipients are receiving timely medical services from providers, we
recommended that Health Care Services start tracking prior-authorization medical TARs separately
and ensure that such TARs are processed within an average of five working days. Although state law
and regulations specifically require prior authorization for certain medical services, Health Care
Services generally does not require prior authorizations in practice. Consequently, Health Care Services
should seek legislation to update existing laws and amend its regulations to render them consistent with
its TAR practices.

Health Care Services’ Action: Pending.

Health Care Services reported that it has developed a manual sorting process that will identify
prior-authorization paper TARs as they are received in the field office mail rooms. These TARs will
be placed in a designated location and will be processed before retroactive paper TARs. Health
Care Services is also designing a system workaround that will enable it to track and report
prior-authorization paper TAR processing turnaround times. However, Health Care Services
indicated that it will defer modifying the current system to track all prior-authorization TARs due
to the lengthy time frame and high cost to implement such changes, but it will ensure that the
replacement system described in the previous finding includes the ability to track and report on
prior-authorization TAR processing.
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Finally, Health Care Services reported that it is not currently seeking legislation to update existing
laws and amend its regulations to render them consistent with its TAR practices because California’s
health care system will change significantly with the implementation of a recently approved federal
waiver of certain Medicaid requirements and through provisions of the Affordable Care Act. Health
Care Services believes it is premature to make the recommended legislative changes at this time, but
will consider seeking such legislation, as warranted, in the future.



California State Auditor Report 2011-406 37

Department of Public Health

It Faces Significant Fiscal Challenges and Lacks
Transparency in Its Administration of the Every Woman
Counts Program

REPORT NUMBER 2010-103R, JULY 2010
Department of Public Health’s response as of December 2010

The Joint Legislative Audit Committee (audit committee) asked the
Bureau of State Audits (bureau) to determine how the Every Woman
Counts (EWC) program ended up in a budget crisis and whether the
Department of Public Health (Public Health) has operated the EWC
program efficiently over the past several years.

Finding #1: Opportunities exist for Public Health to identify and
potentially redirect EWC program funds to screening services.

Our audit found that Public Health could do more to maximize the
funding available to pay for screening services. When requesting
additional funding from the Legislature in June 2009, Public Health
claimed that redirecting funds within the EWC program from other
areas—such as efforts aimed at providing outreach to women and
training for medical providers—to pay for additional screening services
would not be possible given federal requirements and would jeopardize
federal funding from the Centers for Disease Control and Prevention
(CDC). However, our analysis found that Public Health’s claim was
incorrect. We estimate that had Public Health redirected one-half

of the amount it spent on various contracts for nonclinical activities

in fiscal year 2008-09, it could have dedicated about $3.4 million to
pay for screening activities. This funding would have allowed more
than 27,500 additional women to obtain screening services from the
EWC program.

However, Public Health’s ability to identify and redirect funds toward
activities that directly support women is hampered by the fact that
Public Health cannot determine how much its contractors spend

on other activities. For example, Public Health spent more than

$6.7 million on various contracts with local governments and nonprofit
organizations during fiscal year 2008—09; however, it does not know
how much these contractors spent on each contracted activity because
it lacks specific accounting mechanisms, such as detailed invoices to
track expenditures for individual contracted activities. Instead, Public
Health knows only the total amount payable under each contract and
how much has been billed for general categories such as personnel
costs and overhead to date. Without knowing how much contractors
are spending on specific services that support the EWC program,
Public Health lacks a basis to know whether the funds paid for these
activities would have been better spent on additional mammograms or
other screening procedures.

To ensure that Public Health maximizes its use of available funding
for breast cancer screening services, we recommended that it
evaluate each of the EWC program’s existing contracts to determine
whether the funds spent on nonclinical activities are a better use of
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Audit Highlights . . .

Our review of the Department of Public
Health’s (Public Health) administration of
the Every Woman Counts (EWC) program,
revealed the following:

» Funding the EWC program will likely be
more difficult in the future due to:

« Declines in tobacco tax revenue.

« Fiscal pressures placed on the
State’s budget resulting from the
economic recession.

» As aresult of the budget problems,
Public Health:

« Asked for a budget augmentation of
$13.8 million in June 2009.

« Imposed more stringent eligibility
requirements and froze new
enrollment for six months beginning in
January 2010.

» Contrary to its previous claims, Public
Health has a great deal of flexibility to use
existing EWC program funds to provide
screening services to women.

» Public Health’s ability to redirect funds
is hampered because it cannot easily
identify funds it uses for activities that do
not directly support women.

» Public Health does not provide the
Legislature with estimates of the
number of women it expects to serve in
a fiscal year, even though it provides this
information to the federal government to
secure federal funds.

continued on next page. ..
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» Public Health has not fully complied with taxpayer money than paying for a woman’s breast or cervical cancer
certain aspects of state law. Specifically, screening. To the extent that Public Health continues to fund its
it has not: various contracts, we further recommended that it establish clearer
expectations with its contractors concerning how much money is to be
- Developed regulations that implement spent directly on the different aspects of the EWC program and should
the EWC program—nearly 16 years monitor spending to confirm that these expectations are being met.
after the program began.

) Public Health’s Action: Partial corrective action taken.
« Evaluated the effectiveness of the

EWCprogram in annual reports to Public Health’s six-month response indicates that it has not
the Legislature—since 1994, only evaluated all of its contracts to determine whether the funds
one report was submitted. spent are a better use of taxpayer funds than paying for additional

screenings. In particular, Public Health’s response indicates that it
has only evaluated the contracts of its regional centers. However,

it appears that Public Health’s review has resulted in it taking steps
to significantly reduce the costs associated with these contracts.
According to a budget presentation that Public Health made

to the Legislature on November 5, 2010, Public Health plans to
spend between $200,000 and $220,000 over an 18-month period
for each regional center. For context, these same regional centers
previously had contracts spanning several years that averaged
between $332,000 and $480,000 over a 12-month period. During
its presentation to the Legislature, Public Health reported that two
of the 10 regional centers declined to accept the reduced contracts,
while another three regional centers had agreed to the reduced
contract amounts. Public Health defined the contract status of the
remaining five regional centers as “pending” or as requiring approval
from a county board of supervisors.

Public Health’s six-month response also indicated that it has
communicated its expectations to the regional centers regarding
their expected level-of-effort on different aspects of the program.
Specifically, Public Health indicated that it has established a
“percent of effort” next to each contract activity and requires
contractors to perform quarterly time studies to ensure that the
contractors are adhering to the contract’s terms. Public Health
provided a summary report of the results of the first time study that
indicated where contractors were spending too little effort or too
much effort relative to Public Health’s expectations. The time study
was based on information from one week’s worth of work.

Finding #2: Public Health needs to provide the Legislature with better
information regarding caseload and cost.

Although state law says that screening under the EWC program is not
an entitlement, Public Health indicated that it has tried to provide
all eligible women with screening services. However, rather than
assess how much funding it needs to provide these services and how
many women could be served as a result, our audit found that Public
Health instead bases its funding requests on past expenditure trends
and projected growth factors. Public Health could provide greater
transparency and help establish clearer expectations for program
outcomes if it gave the Legislature information on its projected
caseload and the related cost, as it does with its federal grant from
the CDC. The EWC program chief indicated that Public Health
would like to use caseload data to be more precise in forecasting its
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costs, but has not done so because it lacks confidence in the reliability of the caseload data it collects.
In order to provide the federally required caseload data to the CDC, Public Health has entered into

a contract with the University of California, San Francisco, to assure the quality of its caseload data.
The data that Public Health submits to the CDC are the number of women served based on the
federal funds provided. Had Public Health done the same at the state level, it could have helped the
Legislature define expectations for the program—in terms of the number of women to be served

or other similar measures—during the budget process for fiscal year 2008—09. In doing so, it would
have been in a stronger position to explain to the Legislature why it needed an additional $6.3 million
to pay for clinical claims for that year. Specifically, Public Health would have been able to explain

to the Legislature whether it had already served the agreed-upon number of women based on the
funding provided.

To ensure that Public Health can maintain fiscal control over the EWC program, we recommended that
it develop budgets for the EWC program that clearly communicate to the Legislature the level of service
that it can provide based on available resources. We further recommended that Public Health seek
legislation or other guidance from the Legislature to define actions the program may take to ensure that
spending stays within amounts appropriated for a fiscal year.

Public Health’s Action: Partial corrective action taken.

In its 60-day update, Public Health indicated that it had developed a caseload estimate methodology
using a time-series regression analysis and was pursuing a formal estimate process for fiscal

year 2010—11. In its six-month response, Public Health indicated that it was finalizing its estimate
package for inclusion in the Governor’s Budget for fiscal year 2010—11; however, it did not provide a
copy of its estimate package for our review. Public Health’s six-month response also indicated that it
had requested the State’s Fiscal Intermediary, Hewlett Packard, to collect Social Security numbers for
women enrolled in the program. Public Health intends to use Social Security numbers as a unique
identifier to better track the program’s caseload and to improve its caseload estimates in the future.
Public Health expects Hewlett Packard to implement this system change in the summer of 2011.

Section 169 of the Budget Act of 2010 Trailer Bill on Health (SB 853, Chapter 717, Statutes of 2010),
required Public Health to provide the Legislature with quarterly updates on program caseload,
estimated expenditures, and related program monitoring. Public Health’s six-month response to
the audit included a copy of the report it submitted to the Legislature for the first quarter of fiscal
year 2010—11. The report disclosed information regarding the amounts paid for various clinical
services and the number of unique identification numbers—which are assigned to women—
associated with the paid claims. Public Health also appropriately disclosed to the Legislature that
the number of unique identification numbers included in its report would not equate to the unique
number of women served, since one woman could have multiple identification numbers.

Finding #3: Public Health needs to provide more transparency regarding how it administers the EWC
program to promote public input and enhance legislative oversight.

Finally, our audit found that Public Health could do more to improve the public transparency and
accountability with which it administers the EWC program. State law requires Public Health to

develop regulations that implement the EWC program. Nearly 16 years after the program began,

such regulations still have not been developed. Public Health cited staff and funding limitations as the
cause for the delay. Nevertheless, had Public Health developed the required regulations, it would have
provided the public with an opportunity to comment and to provide input on important aspects of the
EWC program, such as eligibility requirements and service priorities should funding be exhausted. State
law also requires Public Health to evaluate the effectiveness of the EWC program annually and submit a
report on its findings to the Legislature. Specifically, the report is required to contain information such
as the number of women served and their race, ethnicity, and geographic area, as well as information
on the number of women in whom cancer was detected through the screening services provided and
the stage at which it was detected. Since this reporting requirement was placed in state law in 1994, the
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Legislature has received only one report—in August 1996—in response to this requirement. This lack
of information on the effectiveness of the EWC program limits Public Health’s ability to advocate for
appropriate funding and hampers the Legislature’s and the public’s ability to exercise oversight.

To ensure better public transparency and accountability for how the EWC program is administered, we
recommended that Public Health comply with state law to develop regulations, based on input from
the public and interested parties, that would direct how Public Health administers the EWC program.
At a minimum, such regulations should define the eligibility criteria for women seeking access to

EWC screening services. We further recommended that Public Health provide the Legislature and the
public with a time frame indicating when it will issue its annual report on the effectiveness of the EWC
program. Further, Public Health should inform the Legislature and the public of the steps it is taking to
continue to comply with the annual reporting requirement in the future.

Public Health’s Action: Pending.

Public Health indicated that it is in the process of developing regulations for the program that will
further define how the program will be administered. Public Health indicated that certain staff

have attended training provided by the Office of Administrative Law regarding the development

of regulations. According to its six-month response, Public Health has also hired a consultant

with rule-making experience. Public Health’s six-month response did not provide an estimate on
when the program’s regulations would be finalized or available for public comment. Further, Public
Health’s response did not indicate whether it was contemplating defining eligibility requirements

for women, or establishing protocols for responding to budget shortfalls. Finally, Public Health's
six-month response indicated that it is finalizing its report to the Legislature regarding the program’s
performance and expects to release the report on February 1, 2011.
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Dymally-Alatorre Bilingual Services Act

State Agencies Do Not Fully Comply With the Act, and
Local Governments Could Do More to Address Their
Clients’ Needs

REPORT NUMBER 2010-106, NOVEMBER 2010

Responses from 11 audited state agencies as of November 2010 and
three local agencies as of December 2010

The Joint Legislative Audit Committee (audit committee) asked the
Bureau of State Audits to determine whether state and local agencies
comply with the Dymally-Alatorre Bilingual Services Act (Act). The
Act is intended to ensure that individuals who do not speak or write
English or whose primary language is not English, referred to in our
report as limited-English-proficient (LEP) clients, are not prevented
from using public services because of language barriers. For a sample
of state and local agencies, the audit committee asked us to determine
the procedures and practices that the agencies use to identify the

need for language assistance, to evaluate whether these processes
accurately identify actual need, and to determine the effectiveness of
the methods that the agencies use to monitor their own compliance
with the Act. We selected a sample of 10 state agencies for our review,
and we surveyed 25 counties and cities throughout the State. The audit
committee also asked us to review the policies and procedures used by
the State Personnel Board (Personnel Board) to monitor and enforce
state agencies’ compliance with the Act.

Finding #1: The Personnel Board does not inform all state agencies
about their responsibilities under the Act.

The Personnel Board is not meeting the Act’s requirement that it
inform all state agencies of their duties under the Act. The Act requires
the Personnel Board to notify state agencies of such responsibilities,
including the need to conduct a language survey at each of their field
offices by October 1 of each even-numbered year to identify languages
other than English that 5 percent or more of the state agencies’ LEP
clients (substantial LEP populations) speak. In its efforts to meet this
requirement, the Personnel Board created a master list to identify and
track the agencies that were potentially required to comply with the
Act during the 2008 biennial language survey and the 2009 biennial
implementation plan cycle (2008—09 biennial reporting cycle). One of
the sources for its master list is a report of state entities that it creates
from a file it receives from the State Controller’s Office. However,

the Personnel Board’s chief information officer explained that the
Personnel Board is unsure of the parameters that determine which
entities that file includes. He asserted that the file would include all
major agencies but that some smaller boards or commissions might be
omitted. We identified at least nine entities that the Personnel Board
should have informed about their responsibilities under the Act but
did not.
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Audit Highlights.. ..

Our review of state and local agencies’
compliance with the Dymally-Alatorre

Bilingual Services Act (Act) revealed that the

State Personnel Board (Personnel Board):

» Has not effectively implemented key
recommendations from our 1999 report.

» Is not meeting most of its responsibilities
under the Act, including:

Informing state agencies of their
responsibilities and ensuring they
assess their clients’ language needs.

Evaluating compliance with the Act
and ordering deficient state agencies
to take corrective action.

Ensuring complaints are
resolved timely.

» Further, our review of 10 state
agencies’ compliance with the Act
revealed the following:

Nine conducted required language
surveys, yet four reported erroneous
results and two could not adequately
support their results.

None had adequate procedures in
place to determine compliance with
requirements for translation of certain
written materials.

Some are not maximizing
opportunities to reduce their bilingual
services costs by leveraging existing
California Multiple Award Schedules or
the Personnel Board’s contracts.

continued on next page. ...
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Moreover, our survey of administrators
and department managers in 25 cities and
counties throughout California disclosed
the following:

» Some are not fully addressing their
clients’ bilingual needs.

» Several have not translated materials
explaining their services.

» Many are not aware of the Act and do
not have formal policies for providing
bilingual services.

To ensure that all state agencies subject to the Act are aware of
their potential responsibilities to provide bilingual services, we
recommended that the Personnel Board improve its processes to
identify and inform all such state agencies of the Act’s requirements.

Personnel Board’s Action: Pending.

The Personnel Board concurs with this recommendation and stated
that it has obtained the Department of Finance’s Uniform Codes
Manual to create a comprehensive state agency listing. In addition,
the Personnel Board reported that its bilingual services program’s
processes will also include procedures to ensure that all newly
created state agencies are properly notified and contacted with
regard to both language surveys and implementation plans.

Finding #2: The Personnel Board does not sufficiently monitor state
agencies’ participation in language surveys.

The Personnel Board does not always ensure that state agencies
conduct language surveys to identify their clients’ language needs. The
Personnel Board identified 151 state agencies as potentially subject to
the Act in 2008; however, only 58 of these agencies conducted language
surveys. Further, the Personnel Board’s records also indicate that three
of the 58 agencies did not follow through and submit implementation
plans after completing their language surveys. Records also show

that 33 of the 151 state agencies did not take part in the surveys, even
though the Personnel Board did not exempt them from doing so.
Finally, the Personnel Board exempted the remaining 60 agencies from
participating in the 2008 biennial language survey, but the Personnel
Board did not always adhere to the Act’s exemption criteria when
granting these exemptions. If the Personnel Board does not make
certain that state agencies conduct language surveys and prepare
implementation plans, or if the Personnel Board inappropriately
grants exemptions, it is not ensuring that state agencies that provide
services to the public are aware of and address the language needs of
their LEP clients. The Personnel Board’s bilingual services program
manager acknowledged that the Personnel Board does not have formal
procedures for following up with state agencies that do not submit
language surveys or implementation plans, and also agreed that the
Personnel Board’s exemption process needs improvement.

We recommended that the Personnel Board make certain that every
state agency required to comply with the Act conducts language
surveys and submits implementation plans unless the Personnel Board
exempts them from these requirements. The Personnel Board should
also ensure that it adheres to the specific criteria contained in the

Act when exempting agencies from conducting language surveys or
preparing implementation plans.

Personnel Board’s Action: Partial corrective action taken.

The Personnel Board concurs with this recommendation and
stated that its bilingual services program’s processes will include
procedures to ensure that all newly created state agencies are
properly notified and contacted with regard to both language
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surveys and implementation plans. The Personnel Board also indicated that it has incorporated
accurate exemption language as specified in the Act into the forms for the language survey and
implementation plan. Finally, the Personnel Board reported that its bilingual services program has
instituted a tracking mechanism and review process for each exemption approval to reduce the risk
of error.

Finding #3: The Personnel Board does not require state agencies to submit key information.

The Personnel Board does not require state agencies to submit critical information that it needs

to assess whether the agencies are meeting all of their responsibilities to serve their LEP clients.

The Personnel Board receives state agencies’ language survey results and implementation plans
electronically through an online system that it has designed for this purpose. However, the Personnel
Board does not require state agencies to identify their deficiencies in providing translated written
materials, to provide detailed descriptions of how they plan to address any deficiencies in written
materials or staffing, or to identify when they will remedy any noted deficiencies. Because the Personnel
Board does not solicit all required information from state agencies, it cannot fulfill its monitoring and
enforcement responsibilities.

The Personnel Board’s bilingual services program manager agreed that the limited information the
Personnel Board collects inhibits its ability to monitor and enforce state agencies’ compliance with the
Act. She also said that the Personnel Board does not adequately review agencies’ implementation plans
or conduct other formal monitoring activities to evaluate whether the state agencies are complying
with the Act’s staffing and written materials requirements. Additionally, she acknowledged that the
Personnel Board does not order agencies to make changes to their implementation plans or to provide
periodic progress reports on their efforts to comply with the Act, and it does not otherwise order state
agencies to comply with the Act. Finally, she told us that the bilingual services unit currently has only
four staff, which she asserts is not enough to address all of the Personnel Board’s responsibilities under
the Act.

We recommended that the Personnel Board require state agencies to provide all of the information
required by the Act. For example, the Personnel Board should ensure that state agencies identify their
deficiencies in staffing and translated written materials and that the state agencies’ implementation
plans detail sufficiently how and when they plan to address these deficiencies.

In addition, we recommended that the Personnel Board assess the adequacy of state agencies’

language surveys and implementation plans. If it determines that implementation plans do not address
deficiencies in staffing or written materials adequately, the Personnel Board should order the agencies
to revise or supplement their plans a