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California Highway Patrol

It Followed State Contracting Requirements Inconsistently,
Exhibited Weaknesses in Its Conflict-of-Interest Guidelines,
and Used a State Resource Imprudently

REPORT NUMBER 2007-111, JANUARY 2008

California Highway Patrol’s and the Department of General
Services’ responses as of January 2009

The Joint Legislative Audit Committee (audit committee) directed the
Bureau of State Audits to review the California Highway Patrol’s (CHP)
purchasing and contracting practices and its use of state resources.
Specifically, the audit committee asked us to do the following:

+ Review the CHP contracts awarded since January 1, 2004, for
helicopters, motorcycles, guns and accessory equipment, patrol car
electronics, and counseling services to determine whether the CHP
had complied with laws related to purchasing and whether the
contracts were cost-beneficial and in the best interest of the State.

+ Ascertain whether the State could cancel any noncompetitive
purchasing agreements that were not compliant with laws or
in the best interest of the State and repurchase goods using
competitive bidding.

+ Examine relevant internal audits and personnel policy or financial
reviews to determine whether the CHP responded to the issues
raised and took recommended corrective actions.

+ Evaluate the CHP’s contracts for specified goods and services and
determine whether conflicts of interest existed.

+ Identify the CHP’s policies and practices for using state equipment,
including aircraft, and determine whether the CHP complied with
these policies and laws and whether its employees reimbursed the
State for any personal use of state property.

Finding #1: The CHP and the Department of General Services
(General Services) insufficiently justified awarding a $6.6 million
handgun contract.

In early 2006 the CHP submitted documents to General Services

to purchase more than 9,700 handguns of a particular make and
model. By specifying a particular make and model, the CHP intended
to make a sole-brand purchase, which required it to justify why

only that make and model would fulfill its needs. However, the CHP
did not fully justify the sole-brand purchase. For example, the

CHP did not fully explain the handgun’s unique features or describe
other handguns it had examined and rejected and why. Rather than
explain how the specifications and performance factors for this model
of handgun were unique, the CHP focused on the projected service
life of the previous-model handgun, the CHP’s inventory needs, officer
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Audit Highlights . ...

Our review of the California Highway
Patrol’s (CHP) purchasing and contracting
practices and use of state resources revealed
the following:

» The CHP did not include all the
Justifications recommended by
the State Administrative Manual in its
$6.6 million handgun purchase request,
nor did it sufficiently justify the cost
of its planned $1.8 million patrol car
electronics purchase.

» The Department of General Services
approved the CHP’s purchases even
though the CHP’s purchase documents did
not provide all the requisite justifications
for limiting competition or for the cost of
the product.

» Despite the deficiencies in the handgun
and patrol car electronics procurements,
our legal counsel advised us that those
deficiencies did not violate the provisions
of law that would make a contract void
for failure to comply with competitive
bidding requirements.

» The CHP has weaknesses in its
conflict-of-interest guidelines
including not requiring employees
who deal with purchasing to make
financial interest disclosures, and not
consistently following its procedures
to annually review its employees’
outside employment.

» Between 1997 and 2007, the CHP owned
and operated a Beechcraft brand King
Air airplane (King Air), but could not
substantiate that it always granted
approval to use the King Air in accordance
with its policy, and its decisions to use the
King Air were not always prudent.
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safety, the costs for a new weapons system, and the time it would need to procure a new weapons
system.! None of these issues describe the new-model handgun’s unique performance factors or why
the CHP needed those specific performance factors. The CHP’s sole-brand justification also did not
explain what other handguns it examined and rejected and why. Further, despite its oversight role,
General Services approved the CHP’s purchase request, although the CHP did not fully justify the
exemption from competitive bidding requirements. Because the CHP did not fully justify the handgun
purchase, and General Services did not ensure that the purchase was justified, neither can be certain
that the purchase was made in the State’s best interest.

Moreover, General Services’ procurement file for the CHP handgun purchase did not contain sufficient
documentation showing how the CHP chose its proposed suppliers or how those suppliers would
meet the bid requirements. According to a General Services acquisitions manager, when conducting
the CHP’s handgun procurement, General Services relied on a list of potential bidders supplied by the
CHP and did not verify whether the bidders were factory-authorized distributors. Because it did not
adequately document how the CHP chose its proposed suppliers, General Services did not fulfill its
oversight role of ensuring that various bidders could compete and that the State received the best
possible value.

We recommended that the CHP provide a reasonable and complete justification for purchases in cases
where competition is limited, such as sole-brand or noncompetitive bidding purchases. Further, we
recommended that it plan its contracting activities to allow adequate time to use the competitive bid
process or to prepare the necessary evaluations to support limited-competition purchases. We also
recommended that the CHP fully document its process for verifying that potential bidders are able to
bid according to the requirements in the bid solicitation document and that General Services verify that
the lists of bidders that state agencies supply it reflect potential bidders that are able to bid according

to the requirements specified in the bid.

CHP’s Action: Corrective action taken.

The CHP told us that is has implemented a new documentation process for its sole-brand purchases
requiring authorization through its Administrative Services Division with final approval by the
assistant commissioner for staff operations. CHP also noted that it takes the same approach with
noncompetitive bid documentation to ensure that its noncompetitive justification documents
address all the necessary factors.

The CHP reported that it is verifying potential bidders through General Services’ Small Business/Disabled
Veteran Business Enterprise Web site and other on-line searches, and through speaking directly with
potential bidders. The CHP updated staffs’ desk procedures to reflect the necessary verification.

General Services’ Action: Corrective action taken.

General Services told us that verifying the bidder list represents existing procedures and

best practices. In January 2008 it issued instructions to acquisitions staff reemphasizing the
requirement to verify that potential bidders are able to bid according to bid requirements. Further,
General Services held meetings with acquisitions staff during February 2008 to emphasize the
importance of verifying potential bidders lists to ensure adequate competition for the requirements
specified in the bid. General Services used the CHP’s handgun procurement as a case study during
those meetings.

! A weapons system comprises the handgun and the ammunition the handgun fires.
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Finding #2: The CHP supplied insufficient price justification for spending $1.8 million for TACNET™
systems (TACNET™), and General Services was inconsistent in approving the purchase.

In 2005 the CHP submitted to General Services a $1.8 million purchase estimate for a sole-brand
purchase of 170 TACNET™s, which consolidate radio and computer systems in patrol cars to allow for
a single point of operation.? General Services appropriately denied the CHP’s sole-brand request to
purchase the TACNET™ when it found a lack of competition among the bidders. The CHP resubmitted
the procurement as a noncompetitive purchase request but did not include an adequate cost analysis
demonstrating that it had determined that the TACNET™s unit price was fair and reasonable. For
example, the CHP stated in its noncompetitive justification that an actual cost comparison was not
possible because the TACNET™ was not duplicated elsewhere in the industry. Thus, rather than
conducting an actual cost comparison of the TACNET™ with other systems, the CHP compared the
cost of the TACNET™ to the cost of separate products that offered at least one of the features of

the system. The CHP then concluded that the price for a TACNET™ system was fair and reasonable. The
cost analysis is an important part of the contract justification and serves to ensure that state agencies
receive a fair and reasonable price in the absence of price competition.

Moreover, General Services did not ensure that the revised procurement documents contained the
required analysis. General Services’ policy states that it will reject an incomplete noncompetitive
justification, but it did not do so in this instance. Also, General Services did not fulfill its procurement
oversight role by ensuring that the State received fair and reasonable pricing on a purchase contract in
which the marketplace was not invited to compete.We recommended that the CHP provide a complete
analysis of how it determines that the offered price is fair and reasonable when it chooses to follow a
noncompetitive bid process.

CHUP’s Action: Corrective action taken.

CHP reported that it has included in its procurement checklist steps for staft to follow in a
noncompetitive procurement. These steps include staff documenting their efforts to identify similar
goods and providing an evaluation for why the similar goods are unacceptable. Additionally, staff
must examine the California State Contracts Register to identify suppliers and document the
examination. CHP stated that when it can identify no other suppliers, it will use the information
gathered from similar goods to justify the cost of a noncompetitive procurement is fair

and reasonable.

Finding #3: The sole-brand procurement method may sometimes allow state agencies to avoid the
stricter justification requirements for noncompetitive procurements.

Although state law requires General Services to review state agencies’ purchasing programs every
three years, General Services cannot specifically screen for sole-brand purchases because data related
to these procurements is kept only in the individual department’s purchasing files. The justifications and
authority needed for a sole-brand purchase are less stringent than those needed for a noncompetitive
procurement. For example, state agencies must document more information for a noncompetitive bid,
such as why the item’s price is appropriate. In addition, state agencies are typically authorized to make
sole-brand purchases with higher values than are allowed for noncompetitive purchases. For example,
when making a sole-brand purchase of information technology goods and services, the purchase

limit is $500,000, but the limit for making a noncompetitive purchase is only $25,000. As a result, the
opportunity exists for state agencies to inappropriately use the sole-brand procurement method as a
way to limit competition and avoid the more restrictive criteria associated with a noncompetitive bid.

We discussed the need to review sole-brand purchases with General Services, and it agreed that the
information necessary to target sole-brand procurements is not currently available. However, General
Services told us that it recently added specific steps to its review procedures related to sole-brand
purchases and indicated that if it determines that an individual state agency has risk in this area,
General Services will include sole-brand purchases in its review.

2 TACNET™ stands for tactical network and is a registered trademark of Visteon Corporation.
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To ensure that state agencies use the sole-brand procurement method appropriately and not

in a manner to avoid the stricter justification requirements for noncompetitive procurements,

we recommended that General Services study the results from its review procedures related to
sole-brand purchases. Based on the results of its study, General Services should assess the necessity
of incorporating specific information on sole-brand purchases into its existing procurement reporting
process to evaluate how frequently and widely the sole-brand purchase method is used.

General Services’ Action: Partial corrective action taken.

General Services reported that it conducted a survey during July and August 2008 and found that

a significant number of state agencies conduct sole-brand procurements. General Services is drafting
revisions to the State Contracting Manual to include a requirement for state agencies to justify,
document, and report sole-brand procurement requests.

Finding #4: The State does not have sufficient justification to cancel the CHP’s handgun or
TACNET™ contracts.

The State has several ways that it can end its contractual relationship with a contractor, two of which
could be applicable for the contracts we reviewed. The State’s standard contract provisions allow the
State to terminate a contract for specified reasons, and state law provides that a contract that is formed
in violation of law is void. Based on the contractors’ performance under the handgun and TACNET™
contracts, our legal counsel has advised us that General Services would not have a basis for relying

on the standard contract provisions to cancel these contracts. Moreover, although a broadly worded
contract provision permits termination of a state contract when it is in the interest of the State, our legal
counsel advised us that it is unlikely that the State could successfully cancel the handgun and TACNET™
contracts on that basis, particularly because the contractors have already provided the goods called for
under the contract and have otherwise performed their duties.

In addition, although we identified deficiencies in the procurements of the handguns and TACNET™,
our legal counsel advised us that those deficiencies did not violate the provisions of law that would
make a contract void for a failure to comply with competitive bidding requirements. The State
Administrative Manual, Section 3555, recommends, but does not require, that the statements justifying
sole-brand procurements and noncompetitive bids address certain questions, such as what other
comparable products were examined and why they were rejected. Because these statements are merely
recommended and not legally required, a failure to provide them did not constitute a violation of law
that would make these contracts void. Nonetheless, we believe that it is important for state agencies to
demonstrate to General Services that they examined other comparable products and to explain why the
products were rejected or, if there are no other comparable products, to explain how the state agency
reached that conclusion, to ensure that competitive bidding occurs whenever possible.

To ensure that state procurements are competitive whenever possible, we recommended that General
Services revise Section 3555 to require that state agencies address all of the factors listed in that section
when submitting justification statements supporting their purchase estimates for noncompetitive or
sole-brand procurements. In addition, if General Services believes that the law exempting provisions in
the State Administrative Manual and the State Contracting Manual related to competitive procurement
requires clarification to ensure that the requirements in those publications are regulations with the
force and effect of law, General Services should seek legislation making that clarification.
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General Services’ Action: Corrective action taken.

In March 2008 General Services revised the State Administrative Manual, Section 3555, to require
state agencies to fully address all of the factors listed in the section when submitting justification
statements supporting a sole-brand purchase estimate. In addition, General Services reported

that it issued information to state agencies explaining the need to adequately justify sole-brand
procurements and gave staff additional direction for processing such requests internally. Finally,
General Services told us that it believed it had sufficient enforcement authority in current statute and
that additional clarifying legislation was unnecessary.

Finding #5: The CHP could not demonstrate that all employees complied with the necessary disclosures
in its conflict-of-interest policies.

Although the CHP has policies on conflicts of interest, it could not show that it consistently

applied those policies. The CHP carries out its conflict-of-interest procedures through employee
submission of the following four documents: the Fair Political Practices Commission’s (FPPC)

Form 700, Statement of Economic Interests (Form 700); the secondary-employment request; the
vendor/contractor/consultant business relationships memorandum (business relationships memo);
and an inconsistent and incompatible activities statement. The CHP’s conflict-of-interest policies and
procedures rely heavily on employee disclosure, yet the policies do not encompass all of the individuals
involved with its purchasing and contracting process. In addition, the CHP could not demonstrate that
all employees required to do so made the necessary disclosures. As a result, neither we nor the CHP is
able to fully determine whether potential conflicts of interest exist at the CHP.

For example, the CHP has not designated as Form 700 filers employees in key positions with purchasing
responsibility or approval authority, such as the staff in its purchasing services unit, a position within
the Office of the Commissioner that has purchasing approval authority, or positions in which employees
develop product specifications used as the basis for purchasing necessary goods.

The CHP’s secondary-employment policy requires its employees to disclose employment outside

of the CHP by submitting a request for approval of secondary employment. The requests and the
CHP’s reviews give the agency an ongoing opportunity to evaluate whether employees’ second jobs
create a conflict of interest; however, the CHP does not always adhere to this policy. The CHP also uses
a business relationships memo and its inconsistent and incompatible activities statement to inform
employees of their conflict-of-interest responsibilities and remind them of the policy surrounding
conflicts of interest. Based on our testing, the CHP follows its procedure for having employees sign a
statement regarding inconsistent and incompatible activities, but it does not always obtain a signed
business relationships memo.

Furthermore, the CHP’s draft conflict-of-interest policy does not adequately define the employees and
procurements to which the policy applies, nor does the policy address vendor conflicts of interest.

To ensure that it informs employees about and protects itself against potential conflicts of interest, we
recommended that the CHP include as designated employees for filing the Form 700, all personnel
who help to develop, process, and approve procurements. In addition, we recommended that the

CHP ensure that it documents, approves, and reviews secondary-employment requests annually

in accordance with its policy. We also recommended that the CHP revise its employee statement
regarding conflicts of interest to include employees involved in all stages of a procurement. In addition,
the CHP should reexamine its reasons for developing the conflict-of-interest and confidentiality
statement for vendors, and ensure that this form meets its needs.
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CHP’s Action: Partial corrective action taken.

The CHP stated that its major departmental reorganization, finalized in June 2008, invalidated the
draft conflict-of-interest code it had submitted to the FPPC. The CHP further noted that its
Personnel Management Division has recommenced working on the conflict-of-interest code,
including embarking on an extensive analysis and review of positions required to be included in
the code that will require notification to be given to collective bargaining units. When submitted

to the FPPC, the CHP anticipates its conflict-of-interest code will be approved and implemented by
March 2010.

The CHP reported that its Office of Investigations has included in its annual citizens’ complaint
review an examination of secondary employment requests.

In July 2008 the CHP published its policy addressing which procurements require the Conflict of
Interest Statement — Employee, and which employees are required to complete the statement.

The CHP updated the Conflict of Interest and Confidentiality Statement for its vendors and
included the revised form in its Highway Patrol Manual.

Finding #6: Conflicts of interest caused General Services to declare void two motorcycle contracts.

During 2002 and 2004, General Services formed two statewide contracts with a single motorcycle
dealership for CHP to acquire motorcycles for its use. These two contracts generally covered the

period from January 2002 to April 2006 and allowed the CHP to purchase motorcycles as needed, for a
total amount not to exceed $13.7 million. The CHP purchased motorcycles, obtained warranty services,
and exercised a motorcycle buyback provision under these contracts. However, General Services
determined that the contracts were entered into in violation of the California Government Code,
Section 1090, which prohibits state employees from having a financial interest in contracts they make.
Therefore, in June 2005 General Services declared the contracts void.

Although General Services secured a $100,000 monetary settlement from the motorcycle dealer,
General Services did not finalize a settlement with the manufacturer, BMW Motorrad USA, a division
of BMW of North America, LLC (BMW Corporation), which had provided assurances related to the
contracts. The CHP estimates that it has incurred $11.4 million in lost buyback opportunities and
motorcycle maintenance costs because General Services declared the two contracts void. This estimate
covers the period October 2005 to October 2007 and reflects that the CHP and General Services

were not successful in securing another motorcycle contract in 2006. General Services told us in
November 2007 that it had reestablished negotiations with BMW Corporation. In its initial response to
this audit, General Services disclosed the BMW Corporation had no interest in buying back the existing
motorcycles. We are unaware of any other points General Services and BMW Corporation may be
negotiating. Therefore, it is unclear if or when a settlement will be reached and what benefits, if any, will
be derived from it.

We recommended that General Services continue negotiating with BMW Corporation regarding the
canceled contracts for motorcycles to develop a settlement agreement that is in the State’s best interest.

General Services’ Action: Corrective action taken.

General Services’ disclosed that it had concluded in January 2008 its negotiations with BM'W
Corporation when BMW Corporation informed General Services that it had no interest in initiating
a buyback program.
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Finding #7: The CHP’s broad policies for using its King Air aircraft may have led to some
imprudent decisions.

Between 1997 and 2007, the CHP owned and operated an eight-passenger aircraft: a Beechcraft brand
model A200 King Air (King Air). The CHP’s policies for using the King Air consisted of both an air
operations manual that applies to all of the CHP’s aircraft and standard operating procedures specific to
the King Air. These policies stated that the CHP could use the King Air for missions that supported the
agency or for unofficial use, as authorized by the Office of the Commissioner.

Based on our review of the CHP’s flight logs from calendar years 2006 and 2007, the purposes

of some flights do not seem prudent. For example, the CHP’s management used the King Air for

two round-trips to destinations in close proximity to Sacramento. Given the State’s reimbursement
rate at the time of 48.5 cents per mile, the cost to the State of driving to these two locations would have
been about $150. Using the CHP’s calculation from January 2005 that the King Air’s operating cost was
$1,528 per hour of flight time, the cost of flying the King Air was at least $1,980 for these two round
trips, more than 13 times the cost of driving.

For 14 of the King Air’s 69 mission flights during 2006, the purpose of the flight was not aligned well
with the CHP’s function, as its policy dictates, or for state business. For example, on one occasion, the
commissioner’s wife accompanied her husband and four of his staff on a round-trip flight between
Sacramento and Burbank to attend a function hosted by a nonprofit organization affiliated with

the CHP. Although the presence of the commissioner’s wife on the flight could be questioned, the
commissioner later reimbursed the State $254, the amount of a commercial flight, for his wife’s share of
the flight. Furthermore, the CHP used the King Air to transport from Portland, Oregon, the family of
an officer killed while on duty to that officer’s memorial service and the subsequent sentencing hearing
of the responsible motorist. Although we understand the CHP’s desire to provide support to the
officer’s grieving family, the CHP’s choice to use the King Air for this purpose was not the best use

of a State resource. Twelve of the King Air’s 69 mission flights during 2006 transported these family
members to various destinations, or the flights were required to position the plane to accommodate the
family’s transportation. Using the CHP’s operating cost calculation, the total cost of all the flights we
questioned exceeded $24,000 and, other than the reimbursement for the commissioner’s wife, the CHP
was not reimbursed for these costs.

To ensure that the use of state resources of a discretionary nature for purposes not directly associated
with the CHP’s law enforcement operations receives approval through the Office of the Commissioner,
we recommended that the CHP develop procedures for producing, approving, and retaining written
documentation showing approval for these uses.

CHP’s Action: Corrective action taken.

The CHP told us that it has revised its policy to emphasize usage of state resources for business
purposes and that any exceptions must be approved in writing by the Office of the Commissioner.
CHP stated that it published General Order 0.9, Use of State Owned Equipment and Resources, in
November 2008.
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